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AMENDMENT TO INTERSTATE COMMERCE ACT 


(Relating to Issuance of Motor Carrier Certificates) 


MONDAY, JUNE 15, 1953 


UNITED STATES SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C. 

The committee met, pursuant to call, in room G—16, Capitol, at 
10:03 a. m., Senator Dwight Griswold presiding. 

Present: Senators Griswold, Potter, and Edwin C. Johnson. 

Also present: Edward R. Jelsma, member of the professional staff. 

Senator Griswoutp. We are going to have hearings on 8S. 1730 
Without objection, the bill will be made a part of the record at this 
point. 

(The bill referred to is as follows:) 


1730, 83d Cong., 1st sess.] 
A BILL To amend part II of the Interstate Commerce Act in order to authorize the issuance of certificates 


of publie convenience and nece y in certain cases where the applic t own the necessary 
nent by lease or other arrange- 


motor vehicles or other equipment but has obtained the use of such equip 
ment 
Be it enacted by the Senate and House of Representatives of the United States of 
America tn Congress assembled, That section 207 (a) of the Interstate Commerce 
Act is amended by inserting at the end thereof the following: “In determining 
whether or not to issue a certificate to an applicant under the provisions of this 
part the fact that such applicant does not own motor vehicles, or other equipment 
or terminal facilities, necessary to perform the service proposed in such applica- 
tion shall not result in such applicant being held unfit or unable to perform 
properly the service proposed if such applicant has obtained the use of such 
motor vehicles or other equipment or terminl facilities by lease or other arrange- 
ment.” 
Senator GriswoLp. Our first witness will be Commissioner Anthony 
F. Arpaia, Interstate Commerce Commission. 
Mr. Arpata. My name is Anthony F. Arpaia. I am here to present 
the Commission’s point of view. 
Senator Griswo.p. All right, sir, be seated. 


STATEMENT OF ANTHONY F. ARPAIA, COMMISSIONER, INTER- 
STATE COMMERCE COMMISSION, WASHINGTON, D. C. 


Mr. Arpaia. Senator, would you want me to read the statement 
we have prepared? 

Senator GriswoLp. You might enter the statement in the record 
and then give use the high points, if you prefer to do that. How long 
is the statement? 

Mr. Arpata. It is 10 pages. 











Senator GriswoLp. Why don’t vou file the statement in the record 
and then go through and giv is the high point 


(The statement referred to is as folloy 
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carrier with leased property regardless of whether it is owned by an affiliate or by 
an independent rental company. It is only when a carrier does not own equip- 
ment and other property or have assurance that equipment and other property 
will be dependably available to it by ownership or under lease as needed that the 
public cannot depend on adequate service. 

Before making a finding that an applicant for . certificate is fit and able to per- 
form the proposed service, the applicant shoul 1 show that it will have equipment 
and other facilities available to respond to the call of the public for service. There 
should be assurance that the applicant has and will continue to have control over 
the basic equipment required to meet normal demands for the service he proposes 
to give. If the necessary facilities are not owned, the applicant should have 
financial ability to purchase them or have made dependable arrangements for the 
use of such equipment. 

If the arrangements take the form of a lease, the lease should be for a reasonably 
long term, so that plans for its renewal can be made in advance of expiration. If 
this is not done, a carrier might suddently be left without any equipment at all. 
If carriers were permitted to be left at the mercy of the owners of the equipment, 
the Commission clearly could not exercise the affirmative obligation imposed on it 
by the act to obtain the sound and efficient transportation which the public has 
the right to expect. That is what public transportation means. If shippers 
cannot rely on common-carrier service, they would be at a serious disadvantage 

There is another aspect to the problem involved which is related to the pro- 
posed bill. Although separate — to perform the duties authorized by 
our certificates raise additional administrative problems, we recognize that there 
are sometimes certain advantages to a carrier in establishing separate corporations 
for the ownership of terminals and equipment. Such devices may provide an 
added protection to the investment, produce tax advantages, and afford a means 
for simplifying estate problems. 

There should be no unnecessary restriction against a carrier operating with 
leased equipment, provided the cost charged to the operating carrier bears a 
reasonable relation to the value of the service received. 

One of the Commission’s important responsibilities is to insure transportation 
at reasonable rates with a fair return to the carriers as provided in section 216 (i), 
which reads as follows: 

“In the exercise of its power to prescribe just and reasonable rates, fares, and 
charges for the transportation of passengers or property by common carriers 
by motor vehicle, and classifications, regulations, and practices relating thereto, 
the Commission shall give due consideration among other factors, * * * to 
the need, in the public interest, of adequate and efficient transportation service 
by such carriers at the lowest cost consistent with the ype ae ing of such service; 
and to the need of revenues sufficient to enable such carriers, under honest, 
economical, and efficient management, to provide such service.” 

As economie conditions change, proposals are made by motor carriers for 
changes in their existing rates. Where general increases in rates are proposed, 
the justification is based principally on the revenue needs of the carriers in the 
area. To show their revenue needs, the carriers rely on the revenues and expenses 
as reflected by the reports which they file with the Commission. 

If the operating expenses in those reports are inflated, it is clear that those 
expenses bear no fair relation to the expenses which would have been incurred 
under honest, economical, and efficient management. Inflated operating ex- 
penses are brought about when the profits of a motor carrier are drained into a 
controlled affiliate by unreasonably high charges for service and equipment 
furnished to the carrier. The equipment and services furnished by affiliates 
include motor vehicles, terminals, gasoline and oil, tires, pickup and delivery 
service, maintenance of equipment, and managerial services. 

If in deciding cases involving general increases we rely on the expenses con- 
tained in the carriers’ reports to us, and if they are distorted because profits are 
siphoned off to affiliates, it is obvious that the shipping public will be required 
to pay unreasonably high rates. We should be able to depend on these reports, 
With our limited staff, it is impossible to investigate the basis and validity of each 
carrier’s reports whenever a rate proposal is made. 

With respect to leases with truck-rental companies where going rates are paid, 
there appears to be no problem. In the case of a controlled affiliate, this basic 
protection is lacking. That protection is to insure that the rentals paid are 
commensurate with the service received. 

In a current rate case involving surcharges in central territory, the shippers 
raised the question respecting the effect of leasing by affiliated companies on 
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the net income of the respondents in the case. The respondent class I carriers 
were ordered to furnish specific information concerning payments to, and the 
revenues and expenses of, their affiliates. Out of about 400 class I respondents, 
returns have been received from 320; of the latter, 210 have lease arrangements 
with affiliates Returt ave not as vet been received from about 80 carriers, 
although thev should have been f led by June 1 1953 





Information before us shows that 50 percent of the class I common carriers in 
central territory lease a substantial part or all of their equipment from affiliates, 

i that there i wide variation in leasing practices through affiliated companies. 
Some of these companies are wholly owned subsidiaries of the carriers, but the 
} t pear to be owned tockholders, principal officers of a carrier, or close 
relative I rincipal « I I extent of the carrier’s leasing arrangements 
rat na fe { ‘ { veral million dollars a year. In some cases the 
profits of affiliat re minor 1 in other eases substantial. 

\s an ine tion of the ex { effect on net income of leasing from affiliates 
there ar et fort} low 1e of the instances about which we have information: 

1. Carrier A paid $620.000 to 15 affiliates. furnishing exclusively to the carrier 
pickup i delivery service at a number of important terminals, maintenance of 
the cart s equiy t, g ie 1 oil, and tires and tubes. During the vear 
1951, t , rrier hac etl me of $7,500, whereas the combir ed net income of 
+} \ $157.500 

2. Carrier B, wit 1 gross revenue of $7,500,000, paid $1 million for lease of 
equ nt from over 20 affili «| companies which had a net income for 1952 of 
$400,000 while the carrier incurred net loss of $825,000. 

3. Carrier C 1952, paid $1,500,000 to 3 affiliates for lease of equipment and 
termi faciliti which did 1 other busines The carrier had $16,500,000 
gr revenue and $155,000 net income he affiliates had $135,000 aggregate 
Ti¢ 

Che foregoing illustrations are representative of the larger transactions reported 
() of some 2U0U0 rT ports recelve l In connection with the surt h rege case in central 
territory, there are many of lesser significance. In considering the net earnings 
of the affiliates, it should be borne in mind that these are the figures reported by the 
carrier Thev have not been audited and we have no details of the expel ses 
incurred bv the affiliate It is possible that the expenses include items which 
inde! i inting rules could not be considered proper carrier expenses. 

Regardle of the fact that most of these affiliated companies do not show 
substantial gross or net income, the conduct of carrier business, by means of non- 
carrie! lilistes has become a practice which appears to be growing. That 
practice can be extended to any or all business transactions involved in transporta- 
tion; and, unless effectively controlled, will provide an avenue of eseape from all 


our accounting regulations. These practices tend to destroy the authenticity of 
uncial reports and nullify much of what has been accomplished 
in the way of obtaining uniform financial data for regulatory purposes. 

The foregoing, in our opinion, shows that leasing of property from affiliates 
presents problems which the Commission cannot disregard and still perform its 
duties under the act. 

5. 1730 would curtail the Commission’s power to determine the ability and 
fitness of applicants for certificates. It would hamper us in dealing with the 
problems of leasing and the fixing of reasonable rates. 

The Commission has recognized that the findings in the Lemmon case should 
be reconsidered. There should be rules to guide the industry and protect the 
publie concerning the standards which the Commission should apply in deter- 
mining the ability and fitness of an applicant which proposes to perform its 
services with leased equipment. We admit that such rules cannot effectively be 
established by a decision which is limited to the facts in a particular case. 

It is our present intention to formulate definite rules to cover the situation 
after consultation with representatives of the industry, shippers, and other inter- 
ested parties, rather than by trying to evolve policy with respect to the problem 
in individual cases, as has been done heretofore. 

In view of the foregoing, we recommend that 8S. 1730 be not adopted or, at 
least, not acted upon until the Commission has had an opportunity to consider 
the promulgation of rules covering the matter which is the subject of the bill. 

Cordially yours, 





accounting and fin 


J. HADEN ALLDREDGE, Chairman. 


Mr. Arpara. The position of the Commission with respect to S. 
1730 is substantially this: The Commission has no desire to interfere 
with managerial discretion. It recognizes that there are advantages 
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to a holder of a certificate of operating authority in diversifying his 
risk and simplifying his State problems and tax problems by holding 
terminal properties and equipment in separate companies. 

However, the Commission does have certain definite responsibilities 
under the act which it must meet. The first of these is represented 
by section 207 (a) of the act, which substantially says that the Com- 
mission must see to it that the applicant is able to furnish adequate 
service. Obviously, a carrier must have some dependable source of 
equipment in order to give adequate service to the public. 

Briefly, a carrier ought to have some wheels that it could depend 
on. The only element, then, that would be of interest to the Com- 
mission would be that if there is, at least between an applicant and 
any other party, be it an affiliate or a regular truck-leasing company, 
first, that lease be for a reasonably long period, so that the applicant 
can make plans to review it and make sure the equipment is going to 
be available, and secondly, that the cost of the use of that equipment 
will have some reasonable relation to the value of the service which is 
received. 

That element of protection required in the public interest is, of 
course, apparent in section 216 (i). 1 won’t read that entire section. 
It is set forth in the statement, at least the part that is appropriate 
here, but the Commission must give due consideration, in the exercise 
of its power, to prescribe just and reasonable rater, fares, and charges 
to the need, in the public interest, of adequate and efficient transporta- 
tion at the lowest cost consistent with the cost of furnishing such 
service, and to the need of revenue sufficient to enable such carriers, 
under honest, economic, and efficient management, to provide such 
service. 

Obviously, if we have affiliates, and these affiliates are not subject 
to the control of the Commission, and these affiliates are able to drain 
off the profits of the operating company, the Commission will never 
be in a position to determine what the true operating costs are. 

In the Lemmon case, and I feel that perhaps that Lemmon case is 
the one that gave rise to this proposed legislation, the Commission, 
division 5, used this kind of language to illustrate its problem: 

Applicant is to depend on equipment leased by another legal entity about which 
we know nothing. Such a device is not conducive to sound conditions in the 
motor-carrier industry, and should not be sanctioned. Separation of the earrier’s 
properties from the carrier’s operations divides the responsibility for the mainte- 
nance of a continuous and adequate service, creates the opportunity for concealing 
or diverting earnings, increases accounting work and costs, and is not in conso- 
nance with this Commission’s policy of encouraging corporate simplification. 

I just read that part of that opinion because it poses the problem 
that the Commission felt was raised by the situation where a com- 
pany was conducting its operations through an affiliate. 

In our opinion, that Lemmon case went too far, and that case has 
been recalled. The Commission has reopened that case on its own 
motion and has referred it back to division 5. 

I want to expand a little bit on this problem of the distortion of 
profits. In deciding these cases, where general increases are requested 
by carriers, the Commission relies on the expenses contained in the 
carrier’s reports to us. If they are distorted because profits are 
siphoned off to affiliates, it is obvious that the shipping public will be 
required to pay unreasonably high rates. In this statement we have, 
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some illustrations of the type of thing that can and does happen are 
shown. We have only set forth three. There are others. 

Incidentally, these are the results of a questionnaire which was 
requested by the Commission from carriers 1n central territory, and 
they arose out of this surcharge that has been placed on small ship- 
ments in that territory. Of course, the shippers have raised this 
question of just what are the true costs of these carriers. 

don’t know whether, Senator, you would want me to point up 
these three which we used as illustrations here. 

Senator Griswo.p. Those are the ones on page 8? 

Mr. Arpara. Yes. They do show you can have a highly distorted 
picture, unless you have some control over the amount of rental that 
is paid for the use of services, property, and equipment which a carrier 
uses. It goes to the very foundation of this business of regulating 
carriers and rates. Obviously, the job that we have to do is to make 
sure that the public has dependable transportation at reasonable rates. 

We are making this recommendation, that legislation of this kind 
be not adopted or at least be not acted upon until the Commission has 
had an opportunity to consider the promulgation of rules covering 
this whole matter. I think the Lemmon case illustrates the insuffi- 
ciency of trying to guide the industry through a decision in a particular 
case 

[ think there ought to be an explanation to the industry, that the 
industry ought to have an opportunity to be heard through the rule- 
making process, and that we ought to evolve some rules which would 
protect the public and permit the Commission to perform its primary 
responsibility under this act, and not to say, ipso facto, or per se, the 
ownership of equipment by an affiliate or a subsidiary is wrong. It 
could only be wrong if profits were being drained off to this affiliate, or 
if there were no reasonable control over this equipment, and things of 
that nature. 

! think that substantially states the position of the Commission as 
it is expressed in this statement. 

Senator Griswo.tp. Do you state that ownership of the equipment 
would be wrong? 

Mr. Arpata. No. The ownership would be wrong—you mean to, 
have ownership? 

Senator Griswoup. I thought you said that ownership would be 
wrong. 

Mr. Arpara. Not ownership, of itself, per se, is wrong or objec- 
tionable. It is the conditions under which that nonownership, that 
arrangement that is made for lease or for use of those vehicles; the 
conditions attached to that are the things that we should be in a posi- 
tion to pass upon. 

Senator GriswoLp. 8. 1730 doesn’t state that you have to approve 
every action of these carriers, do you, if they lease the property? It 
simply says that the fact they are not leasing from owners does not bar 
them from being qualified. 

Mr. Arpata. Yes, but if this bill were passed, it has no other restric- 
tion in there. If an applicant has obtained the use of motor vehicles, 
ipso facto, he is fit, able and willing to do this job. That would com- 
pletely take out of the hands of the Commission any other opportunity 
to pass upon that arrangement. It doesn’t say that it must be at 
reasonable terms. 
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You see, where you rent from a regular truck-leasing outfit, you are 
paying going rates. That is perfectly all right. But where the rental 
is made through a closely controlled affiliate, and most of these affili- 
ates are owned by collateral kin, members of the family, they could 
have, and I think the figures will show, that in certain instances you 
have tremendously exorbitant charges for the use of that equipment. 

Senator GriswoLp. I don’t quite see how that would stop all your 
regulatory authority; however, even if the charge were exorbitant, 
you still have some authority in establishing rates. 

Mr. Arpara. There is one important thing. We have no way of 
getting the details of the expenses that are incurred by the affiliates. 
Our control is over the operating carrier. 

For instance, under our accounting systems, there are certain ex- 
penses which are properly chargeable and certain that are not. An 
affiliate, even with these figures we have, we don’t know whether those 
figures show properly chargeable items. That - a private concern. 
They can do anything they wish. We have t » have some way of 
regulating the charges which are made to the operating company for 
the use of equipment which will reflect through operating costs. 

Senator Griswouip. The Railway Express Co. uses leased property, 
do they not? 

Mr. Arpaia, do you not have any way of going behind there to find 
out what they pay? Do you just take their ae for it? They are 
operating with equipment that belongs to a closely held affiliate. 
Don’t you have any way to check on them, whet! ver their charges are 
fair or not? 

Mr. Arpata. We are dealing there with not a privately held corpo- 
ration, in the first place. The Raiway Express rents some equip- 
ment from regular outside truck-leasing companies. I am not too 
familiar with how it is done. But, wherever you have a situation 
where the leasing is done at arm’s-length bargaining, you can be sure 
that those rates that are paid are going rates. But where you have 
this very close relationship, for instance, if you have a situation such 
as is cited in here, where the carrier had a net income of $7,500 and 
the combined net income of the affiliates was $157,500, and the pay- 
ment made to the affiliates was $620,000, we don’t know whether, out 
of that $620,000, there were a lot of other expenses or not, and that 
$157,500 may be a rather small net profit after a lot of deductions. 

Obv iously, you can’t depend on figures like that to show true oper- 
ating costs. For ratemaking purposes, we have controlled types of 
expenses and accounting. Here you have an affiliate which is com- 
pletely outside the jurisdiction of the Commission. 

Senator GriswoLp. You can’t question the applicant or the regu- 
lated group as to what their expenses are and whether they are fair? 
You can’t go behind their figures? Do you just have to take their 
word as to their expenses? 

Mr. Arpata. We asked for this information from 400 class I re- 
spondents in this surcharge investigation in central rate territory. 
There were only 320 responses that were given. Eighty of them have 
completely ignored the request so far. One of them has gone so far 
as to say, “We haven’t the figures available for our subsidiary,” 
which is, of course, a difficult thing to explain. You don’t have that 
degree of control. 
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We must be practical about this thing. We don’t have a tremen- 
dous staff, and we don’t have the power to go in and investigate these 
things. I doubt whether we have authority to go in and check the 
books of an affiliate. Our only authority is over the carrier. This 
would take the power away from the Commission in that respect. 
What you do is practically say, ‘All right, you can own the equipment. 
You can lease the equipment. You can have the equipment by any 
arrangement you want.’”’ As far as the Commission is conc erned, 
that is the end of the story. 

I don’t say that, in itself, makes a person unfit. But I do say we 
should have some control over the arrangement that is made: First, 
insofar as dependability for the use of that equipment is concerned, 
and second, with respect to the reasonableness of the charges. It 
would take this power away from us. It would put us in a position 
where we would just be bystanders. 

Senator Griswo.ip. In these cases that you are thinking about, 
are there usually competing lines, or are we talking about some line 
that, pechaps, has almost a monopolistic field in which to operate? 

Mr. Arpara. It doesn’t make any difference, insofar as that is 
concerned. Of course, there is always competition. In the motor- 
carrier industry, competition is pretty keen. 

Senator Griswo.Lp. Doesn’t that hold the rates down? 

Mr. Arpara. Your rates are based on representative figures, figures 
from representative carriers. Those are the costs that are used to 
determine rates. If those costs are not true costs, then naturally, 
your rate level is distorted. 

Senator Griswotp. If one line is operating, and due to the fact 
that they are paying more for the lease of the equipment than might 
be considered a proper charge, therefore, they are charging a higher 
rate for their service, isn’t some competitor going to be in there and 
take the business away from them by charging less? 

Mr. Arpaia. That is a long story, too. You have your rate level 
established in the beginning. That same carrier who is now enjoying 
a rate that was established based on those representative costs, 
because those representative costs are not real, he, himself, can under- 
cut his competitors whose costs are legitimate. So you have this 
situation in the motor-carrier industry where people are cutting rates. 
It works two ways. 

The fellow who operates in any manner that permits him to enjoy 
conditions like trip-leasing, for instance, or things like that, that the 
other fellow doesn’t meet, can undercut those rates. That doesn’t 
make for sound transportation. 

Senator Griswo.p. Is it legal for him to undercut the rates? 

Mr. Arpata. It certainly is legal, in this sense: He can file a special 
commodity rate or an exception to the rates which are filed in his 
behalf. They are usually members of a bureau. He can do that. 
The way he does it is to file it on a particular movement from point 
A to point B, which is the only particular traffic he is interested in, and 
nobody else is able to meet that rate at that point. Under the Reed- 
Bulwinkle Act he is entitled to file an exception. Otherwise, you 
would have what would amount to 

Senator GriswoLp. What would happen, Mr. Commissioner, if we 
just repealed all the laws regulating the charges made by motor 
carriers and just let the free, competitive system establish the rates? 
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Mr. Arpaia. I have often thought of that. I think that you would 
have a terribly chaotic condition for a while, and then you would 
probably have some real pressure for effective regulation. It is 
human nature, I think, for people to want to enjoy the benefits 
of regulation and try to avoid the responsibilities that go with 
regulation. 

Senator Griswoup. That is just human nature, isn’t it? 

Mr. Arpara. Yes. Some of these people say, ‘All right, fine. 
We want to enjoy the privilege of a certificate, but we don’t want 
to have anybody tell us what to do.” 

If we had a tremendous staff, and a lot of money, and we could go 
in and check all these things—I have just been told that we have 
an authority to check an affiliate when it is under common control— 
and we could prove all those things, we would be spending a lot of 
money and getting better results, but it would be a gigantic under- 
taking. These people, after all, are a new industry. I think one 
of the big problems in the motor-carrier industry—this is my personal 
opinion—is that they haven’t had a fair chance to operate under 
effective regulation yet. The law was established in 1935. It took 
3 or 4 years to get the thing up. They didn’t file their first reports 
until 1937 or 1938, and then came preparation for war, came war, 
then there was a short pee in between, and then came Korea. 
So you have always had a state of pressure there. During these 
periods, there was a eae for transportation. We didn’t try to 
effectively regulate. You couldn’t. 

SENATOR Porrer. Mr. Commissioner, I came in late and I am not 
too familiar with this legislation. From your testimony, I thought 
you more or less implied, and i wonder if this is so, that some of the 

‘arrier operators might also be, or at least members of their families, 
owners of facilities and equipment which they lease to their operating 
company; is that so? 

Mr. Arpaia. We have cases where you have one company that 
furnishes the gas and oil, another one that makes the repairs, another 
one that owns the equipment, another one that owns the terminal, and 
another one that furnishes the management. You have as many 
as 15 or 16. I think there is one with 18 affiliates. 

Senator Porrnr. And with the same group of officers, I presume? 

Mr. Arpaia. They arerelated. For instance, you will have a couple 
of cousins and brothers-in-law, and a mother, or people like that, 
in the affiliates, that are not in the operating company. 

Senator Porrer. Do I understand that you are concerned about 
some of these actually making their profit on a lease of their facilities 
and equipment rather than upon the operation of the carriers? 

Mr. Arpaia. That is right. They drain off—— 

Senator Porrpr. And it is your contention that if this should 
become law, S. 1730, you would have no control over that area? 

Mr. Arpaia. No effective control. Frankly, 1 sympathize with 
the objective of a carrier who-—don’t forget, a lot of these carriers, 
most of them, are closely-held corporations. As a lawyer, I can see 
their point of view. It is a highly volatile business. It would be a 
very nice thing to have the terminals owned by, let’s say, a corpora- 
tion that isn’t involved in the business, in case something should 
happen to him, why, that property is more or less safe, and it is man- 
ageable by a widow or children. We don’t want to interfere with 
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nat Lha ho ildn t be ou obj etive But we do not want to do 
the job we have to do under the law, which is to make sure that the 
charg that are made to the operat ng company are commensurate 


Senator Porrer. What, in this bill, would keep you from going 








ostr 24 uJ vour rat are determined on 
f operation by the carriers. What in this bill would prohibit 
0 behind that to find out tl tual cost of the lease of 
{ ind f ri} ) 
Nii \} I f | ‘ id have to establish } } icht not 
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oug} to De eto! | on the f l that ire f ) ed tou If we 
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those charges, I don’t ink you would ever { h enou money 
ior that \ Ll ( don’t enol rh, mol » cl the ot} pa t of 
the Op 
S tor Porrer. You 1 la now, the actual oper on of the 
carrier You would still do that, wouldn’t 1? 
Mr. ARPAIA. When you AV. “the actual operation,”’ do vou 
mean 
Senator Porrrer. When you grant a certificate of necessity, that, 
In it # i. reculatory LCLIO n’t it? 
Mr. Arpata. Ye We give a certificate which establishes a terri- 
tory and a commodity authori 
Senator Porrer. And you also have followup jurisdiction there, 
don’t you, to make sure that they are complying with the certificate? 
Mr. Arpata. Yes. We have jurisdiction to compel them to furnish 
in accounting to us in rv port comply with safety regulations, to do 
1 lot of things But, we act rally do not, because we haven’t rot the 
staff to do it. We couldn’t go out and police every single carrier in 
th countrv whose certificate is s ipplied by the Commi sion. It 
would be utterly impossible 
Senator Porrrer. As I said before, I am not as familiar with this 
type ol opel! ition as I should be J t what id the difference be 
betwee ni } wa vou operate today id if t! 1 we it into ¢ ( t,? 
Mr. Arpatra. If that bill went into effec ve would have to go be- 
hind every single one of these statements that are filed. Anybody 
could « me il and say, “I have no equipment. It m ikes no diffe nce 
wh her l have it for a day or wheth r | take it from A, B, SF. or D, 
vou still have to consider me fit, willing, and able to get this certificate.’ 
a ator Porrer. What are vour requirements today? 
Mr. Arpata. We require a person to have equipment which will be 
to turn h the ‘ansportation You « ther are roing to have car- 
I ou are om L¢ h broker ol transportati yn i{ ni cel ifi- 
ins that1 » brok that is, he can go out and get the 
ness, make the rates, and then hire somebody to transport it at 
| vou are not goin to have real public transportation, | don’t 
thi What you are going to do is have a lot of people going out 
i Line rvice when they can and as they will. 
Senator Porrer. Do you issue certifi ates, to lay, to brokers? 
Mr. Arpata. Not for the freight transportation. We do for pas- 


senger brokers. That is a different thing. That is managing these 





) 








AMENDMENT TO INTERSTATE COMMERCE ACT 11 


trips, sightseeing, and stuff like that. We have brokers, yes, but very 
limited. That is a different phase 

Senator Porrer. If a person h: id leased equipment today, and they 
applied for a certifice a the Commission would consider them in- 
eligible? 

Mr. Arpata. No. If this Lemmon case stood, it would. But we 
have recalled that Lemmon case. In that Lemmon case, division 5 
said that if you have no ownership of anv equipment, and you apply 
for a certificate, that makes you unfit. We don’t propose that shall 
be the only qualification. 

Senator Porrer. It is a matter of degree 
today, from the Lemmon case, to this bill here? There is a middle 
ground? 

Mr. Arpara. Yes, I think so. I think we ought to exercise a 
reasonab le judgment in these things. As | sav, we should not un- 
necessarily interfe ‘re with the way a man wants to do business, but 
at the same time, give ve the opportunity to protect the public interest 
here insofar as dependable service is concerned, and insofar as rates 
are concerned. 

Senator Porrer. I want to commend you for a speech you gave. 
[ read it this morning. It was on my desk. It was a very compre- 
hensive speech you gave in New Jersey concerning the activities of 
the ICC. 

Mr. Arpara. I think that this Lemmon case, frankly, poses one of 
the big problems that we have to face: Can this Commission make 
rules through the decision in a particular case? One of the reasons 
why 1 think we are flooded with cases is because trying to do it in this 
thing, the necessary set of facts is a little different, and a man comes 
in and you have another case and then another case. If we did | 
through a simple rulemaking process, it would be different: We could 
say to the industry, “Here, we want to protect this much. This 
the reason why. We want to know what your feelings are about it. 
We will make some rules, yes, and you can have your equipment on 
a lease. It can be for a certain period of time. You tell us you are 
going to renew it, so you know you are going to have it. The rates 
that you are paying are reasonable in proportion to the value re- 
ceived.’ 

Then, the industry knows where it stands. We are doing our job 
in the simplest way, without a lot of this delay and time being spent 
on trying to decide an individual case. 

Senator Porrer. Is the industry in favor of this legislation? 

Mr. Arpara. I don’t know. Asa matter of fact, | have no idea who 
sponsored this legislation, but I think the Lemmon ease is the one that 
gave rise to it, and frankly, I think if that Lemmon case were going to 
be the rule to guide the Commission, it would be wrong. I think, 
frankly, it went too far, because we did not make a finding in that case 
that the rates here were exorbitant, but we had as background, when 
that was done, the type of situation that I have just been explaining. 

Senator GriswoLp. You have stated some objection here to the cost 
of trying to check the records and accounting systems of all of the 
affiliates. Don’t you have some set of comparable figures that you 
could apply to different sets of conditions? You don’t have to go in 
and check the accounting of each individual corporation. Don’t you 


between what you do 
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know what a fleet of trucks or one truck of a certain age and a certain 
original cost, what it ought to be worth for a certain length of time? 
I wouldn’t think you would have to make a detailed accounting of 
each individual operation. 

Mr. Arpara. Senator Griswold, may I ask Mr. Emken, who is 
Director of our Bureau of Cost Finding, to answer that question, 
because he can show you the practical problems that are involved 
there, I think, a lot better than I can. 

Senator GriswoLp. We would be happy to hear from Mr. Emken. 
You have heard the question. 


STATEMENT OF CECIL W. EMKEN, DIRECTOR OF ACCOUNTS AND 
COST FINDING, INTERSTATE COMMERCE COMMISSION 


Mr. Emken. Your Honor, I would like to cover a little more terri- 
tory in my answer, and pick up some of the previous questions, which 
are all germane to the point, to explain what the Commissioner had 
in mind in speaking of the cost of conducting motor-carrier operation. 

We have some 18,000 certificated carriers of property in this coun- 
try. They range all the way from a small carrier, with occasional 
service, maybe $1,000 a year of gross revenue, up to carriers close to 
$40 million gross revenue. Whenever there is a rate case involved, 
the carriers, through their rate bureaus, come in with a request for 
in the past it has been percentage—increases of 10 percent, or something 
like that. 

In that rate area there may be 400 or 600 class I carriers. Those 
are Ones with gross revenues of over $200,000. We have no account- 
ing regulations for the smaller carriers. We are concerned here with 
the class L’s. 

If the study we are making in central territory at this time is any 
criterion, 50 percent of the carriers have affiliates to some degree. 
Some of them are small, and some of them run into millions of dollars 
annually in their transactions with the affiliates. 

Let us say we have a rate case that comes in, and we havent’t too 
much time. So here are 400 or 500 carriers, with maybe 100 or 200 
affiliates involved in it. We can’t take the time to go into that. We 
don’t have the staff. We have about 50 people in the field to look 
after all the carriers in this country. There are 600 class I motor 
carriers, and all the railroads and pipelines and water carriers. So 
we just don’t have the staff. What we are trying to do is get a system 
set up in the rules that we would prescribe so that when a carrier’s 
report comes in, we can depend on it. 

There is nothing illegal about this whole thing. It is a condition 
that has grown up that puts us in an embarrassing position in con- 
sidering rates. I think that covers it. If there are any questions, | 
will be glad to try to answer them. 

Senator GriswoLp. The thing that was in my mind, say, some 
carrier asks for some change in rates, do you have to go into that 
individual company, with its affiliates, and figure out their annual 
income, what their expenses are, what taxes they are paying, and 
figure out the details of that individual business, or do you have some 
sort of an accounting system that figures out about what their equip- 
ment is worth, what depreciation amounts to, and sort of establish 
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the rates by general rule, rather than to establish the rates according 
to the operations of that individual company? 

Mr. Emxken. We don’t have too many of those individual cases. 
They aren’t a serious problem. We take the carrier’s annual 
report 

Senator GriswoLtp. You mean, the individual carrier’s? 

Mr. Emken. Yes, or a group of carriers. We may have a big 
rate study to determine, not a revenue case where there is a percentage 
increase involved, but where the individual rates per 100 pounds are 
to be set up. We just finished a big study in the southern territory. 
It has taken a couple of years. There we take the annual reports and 
information and work that out. We do use that as a guide as to the 
reasonableness of a particular rate. 

But the cases that cause us the trouble are what we call ‘“‘percentage- 
increase revenue cases.’’ We have one coming up with the railroads, 
now. 

Senator Porrrer. That is all carriers? 

Mr. Emken. The country is divided into territories. New England 
is one territory. The problem is, are they earning enough to com- 
pensate them for the trouble and risk of running this business? 
They claim they are not. If their expenses are inflated by inflated 
charges from the affiliated companies, then they aren’t the true costs. 
It isn’t the lowest cost under honest, economical and efficient manage- 
ment, as contemplated by the act. We have all those carriers, and 
maybe have 30 or 60 days to get a decision through. It depends on 
how many issues there are that may hold it up. 

Senator Griswo Lp. If all of these that apply, say, 30 or 40 in one 
group, or class, for an increase, if they are all operating with affiliates, 
with what you call inflated charges included in their costs, of course, 
that would change the whole general picture. It there was just one 
in that group that was operating in that way, it wouldn’t make any 
difference in the general picture at all, would it? 

Mr. Emxen. No. 

Senator GriswoLp. Most of them have affiliates through which 
they operate? 

Mr. Emken. We don’t know. This thing has come on us all of a 
rush. We haven’t had an opportunity to go into it. 

Senator Porrer. You have no way of knowing how many affiliates 
these individual carriers have? 

Mr. Emxen. We can check that from their annual reports. But 
this thing has come up all of a sudden. It has been going on for 
years, and we haven’t had time to study it out. We are making a 
study in central territory, now, and it indicates over 50 percent of 
them have some form of affiliated leasing arrangement. 

Senator Griswo.p. I judge the reason for having affiliates and 
ownership or different units in different members of one family and 
different corporations is for income-tax purposes? 

Mr. Emxen. As the Commissioner pointed out earlier, there are a 
number of reasons for that. It is a beautiful way to take care of an 
estate. 

Senator GriswoLp. That is a matter of income tax. 

Mr. Emxen. Inheritance tax. There is an advantage in the 
income tax. 
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Senator Griswoup. You can throw an income to a daughter and 


son Who aren’t really running it, while the management is in the hands 


ofafather. He furnishes the brains, but the children get a good share 
of the income, ‘That is for income-tax purposes. It is not your 
busine to regulate the income-tax law 


Mir. Emken. That is perfectly legal, as far as taxes are concerned. 
Senator Griswoup. There isn’t any real question why you should 


prohibit the leasing of equipment, except it is one way of inflating 
the cost and trying to pass on higher charges to the public. Inherently 
per se, there is nothing wrong about the leasing of equipment? 


Mr. Emken. I don’t think so. In leasing of this type, of course, 
the Commission has another problem, and I don’t want to cover the 
whole waterfront in that answer; but, in leasing from affiliates, Com- 
missioner Arpaia has expressed the opinion that, per se, there is noth- 
ing inherently wrong with it if it has the proper safeguards. 

Senator Porrer. The only prohibition you have in going behind 
to determine the cost, whe the r the costs ¢ harge d to affiliate ‘ss are true 
costs or not, is lack of staff or funds of the Commission; you are not 
prohibited by law from doing that? 

Mr. Arpara. Not if there is common control. 

My view is it shouldn’t be necessary to have this legisl: — if we 
had—for instance, if the Lemmon case had never come up, I doubt 
if this legislation would ever have been proposed; or, if the Lemmon 
case had been decided differently, it might have resulted in a wave of 
cases. But it doesn’t seem to me it is necessary, as far as the dangers 
of emasculating the act, the power over costs or rates is concerned 
or dependable service is concerned 

Senator Porrrr. Say | am a young fellow without too much money, 
which is true, who wanted to get in the carrier business; that somebody 
had some motor transports who wanted to get out of the business and 
wanted to lease those transports tome. Could I ever get a certificate? 

Mr. Arpara. If you show that you have the means to get that 
equipment for a dependable, reasonable fixed period of time at a 
rental that is commensurate with the service. 

If this fellow is a stranger to you, you would probably pay him the 
going rate, which would be perfectly all right. First, a carrier should 
have wheels. He has to have something to transport the goods, and 
then he says to the public, ‘‘I am going into the business of transporta- 
tion.”’ Now, you don’t have to own them, as long as you control 
them. 

Senator Porrer. I could rent them or lease them? 

Mr. Arpara. Yes. But, if that fellow that you have just men- 
tioned was a friend of yours and he said, ““Now, you can operate and 
go broke all the time, but I will take the money out of this business 
through this lease business,’’ that is not good, and that is not sound. 
That is what we are trying to cover. Or, if he had the power to say 
to you “I will take this equipment back,”’ and you can’t say “No”, 
that isn’t good either. 

Senator Porrer. Is this a real fear that you have or something 
that might happen? You know you have found several cases where 
that has happened. 

Mr. Areata. That is right. 

Mr. Emxen. Not only several cases; there are literally hundreds. 
We don’t know how serious it is as yet, but it has the potentiality. 
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Take this case on page 8, carrier No. 2. The affiliates had a net 
income of $400,000, and the carrier lost $825,000. 

Senator Porrer. I would assume, to carry it one step further, that 
in the rate section, or whatever group they have to determine rates, 
that could be used as a means of boosting up rates on what they call 
a losing business, or a business just breaking even, when, in fact, that 
wasn’t so; that the profits which could have gone to the carrier were 
being siphoned into the affiliates, which would ultimately boost the 
rates which would be to the detriment of the public. Is that your 
conclusion? 

Mr. Emxen. That is right. The Commission feels that if these 
affiliates can make a profit, and it is all one family, that profit should 
be reflected in the motor carrier’s— 

Senator Porrer. There is one thing I haven’t gotten quite clear. 
You have the situation now. Even without this legislation, you have 
affiliates. You cite the examples of affiliates siphoning off much of 
the profit. How do you plan to control that under existing law? 

Mr. Arpara. By the making of a rule—this is a growing practice, 
as has been revealed by this situation in central territory—to do it by 
making some sort of rule which is going to be reasonable and is going 
to accomplish the purpose. That is what | was trying to bring out. 

You see, in the motor-carrier industry, we really haven’t gotten 
down to the bottom of a lot of these things yet. To pass this legisla- 
tion now, I think, would just cut the legislation out from 

Senator Griswo._p. What is holding you back; what is holding you 
up from establishing those rules? 

Mr. Arpara. That is a large order. 

Senator Griswotp. It might be personally embarrassing? 

Mr. Arpara. No. I explained that the Commission has been under 
terrific pressure insofar as the motor-carrier industry is concerned, 
because when the law was passed they never had a reasonable period 
of time so that they could sort of jell. This thing was new, new to the 
industry, new to the Commission. We have never had a normal 
period, and the staff and people to do it. 

Senator GriswoLp. Are you one of those who believes that we are 
going to have a normal period in the foreseeable future? In these 
cases here, you had gone behind and dug up these things, and that is 
what Senator Potter was speaking of. You already have this problem 
facing you, perhaps from a slightly different angle, but you had gone 
behind here and found out that in case No. 2 there was an affiliated 
company which had an income of $400,000 and that the carrier had a 
loss of $825,000. You had gone behind and dug up this information? 

Mr. Arpata. Just recently. 

Senator Griswo tp. If we passed S. 1730, you could, by the same 
token, go in there and find out what they were doing. 

Senator Porrer. Maybe I am not reading everything into this bill 
that should be read into it, but I can’t quite see how it works. It 
doesn’t make it mandatory. 

Senator Griswo.p. Here is the new language. 

Senator Porrer. The Commissioner said that is not necessarily a 
criterion; that you can rent or lease a carrier if it is on an up-and-up 
basis. 

Mr. Arpara. The language says that we have to grant a certificate 
if—that is, it shall not result in such applicant being held unfit or un- 
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able to perform properly the service proposed if such applicant has 
obtained the use of such motorvehicles or othe equipment or te 

minal faeilities by lease or other urrangement It doesn’t Say any- 
(| Ing about the period Oot time, and it doesn't Say anything about 


the terms; that is, the payment 

Senator GriswoLp. It doesn’t force you to. It just says the fact 
that they don’t Own it can't be an absolute bar to getting a Lic hse, 
That is all this says, isn’t it? 

Mir. Arpata. | really didn’t get the question 

Senator Griswo.p. All this says is: The fact that they do not own 
the vehicles or other equipment shall not bar them from getting 

Mr. Arpara. That means they can come in and demand the 
certificate, regardless of the conditions, and we could never issue any 
rules under this legislation 

Senator GriswoLp. You can still apply other regulations, can you 
not? It is just the fact that they don’t own it does not bar them 
automatically? 

Mr. Arpata. Yes. Maybe we are reading this wrong. But, if this 
legislation were passed, a man could say, “| have gotten the use of 
some equipment here, sufficient todo what I want to do,” and that is it. 

Senator Griswoup. If a man comes in and says “I own 100 trucks,”’ 
and demands a certificate, do you give it to him in 5 minutes and say 
that the law says that you can have the certificate because 

Mr. Arpara. No. He must have the financial means that he is 
otherwise fit, willing, and able to do this job. 

Senator Griswoup. I should think you could apply the same rule 
under this law. 

Mr. Arpata. If it said, at the end of this, ‘‘upon’’—I hate to use the 
word terms—‘‘conditions that the Commission shall prescribe,’’ or 
something like that, that would be different. 

As I say, if we had an opportunity to work out these rules, I don’t 
think there would be any pressure for this kind of legislation. 

Senator Griswoip. We would have to have the staff study that. 
The way I interpret this, you can’t use the fact of nonownership as a 
bar to granting a certificate. 

Senator Porrer. And you say that it shouldn’t be a bar; the bar 
should be that the man should have control of the operation? 

Mr. Arpara. Yes, and the charges for the use of the equipment 
should be reasonably related to the value of the service. 

Senator GriswoLp. We will dig into that. 

Senator Porrmr. I can’t see there is too much difficulty here. 

Senator Griswoup. I don’t see that these folks disagree too much. 

Mr. Arpata. No. As I say, I don’t think the industry would 
disagree if they understood the theory behind it. I don’t think there 
is any rate problem here in presenting what we have as an obligation 
under the act, and this tends to curtail the capacity to do that. 

Senator Porrer. You want to do by regulation what this seeks to 
do by law? 

Mr. Arpaia. As I say, if it were worded “upon such conditions 
as the Commission shall prescribe.’’ As it is now, it could be taken as 
a mandatory condition and it might result in further confusion. 

Senator Griswo_p. Was there anything else you wanted to say? 

Mr. Arpara. No; thank you very much. 
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STATEMENT OF A. A. LAYNE, JR., COUNSEL, RISS & CO. 


Mr. Layne. There are two motor carriers that would like to support 
this. This is Mr. Riss, who appears in support of the legislation. 

Senator Griswoup. Very well. In what capacity are you appearing 
here? 


STATEMENT OF RICHARD R. RISS, CHAIRMAN OF THE BOARD, 
RISS & CO., KANSAS CITY, MO. 


Mr. Riss. [ am appearing as chairman of the board of Riss & Co., 
a common carrier, and also of Transport Manufacturing & Equipment 
Co., an affiliate. 

Senator Porrer. Where do you operate? 

Mr. Riss. In 22 states. Our headquarters is Kansas City, Mo. 

Senator Griswo.p. It is getting out close to good country. 

Senator Porrer. Do you get into Michigan? 

Mr. Riss. Detroit. 

Senator GriswoLp. You may proceed. 

Mr. Russ. I disagree with the Commissioner’s decision in the Lem- 
mon case. In the first place, there have been common carriers who 
have been carrying on this operation for years; and, if the Commission 
wanted to pass suc h a rule as this, there should have been a hearing. 
Then, if the Commission found themselves right, there should have 
been given a length of time for the operations to be changed. 

I have an operation known as the Transport Manufacturing & 
<quipment Co., which my family owns entirely. It is not one of 
these deals where somebody owns the gas and somebody owns different 
things. It is a company that has been running since 1937, prior to 
income-tax evasion and prior to trying to split the profits. 

Senator GriswoLp. You better strike out the ‘evasion.’’ You 
mean ‘“‘avoidance,’’ I guess. 

Mr. Riss. Yes. That company is owned by myself and my three 
children. The trucking company is owned by the same three children 
and myself and another stockholder. This company originated in 
1937 in the building of trailers, of which we sold some to the Santa Fe 
Railroad and the Fruehauf Trailer Co. 

During the war it was impossible to get materials, and the equip- 
ment they had they leased to Riss & Co., which they have been doing 
since 1937. In fact, they haven’s raised the rate since 1937. 

There has been a great scarcity of buildings in the United States for 
truckers. In fact, there were not decent terminals. We have built 
14 or 15 buildings over the United States, which we have leased to Riss 
& Co. and to other carriers. Riss pays much less than 50 percent of 
the income. 

As far as the equipment is concerned, that os is leased to 
Riss & Co., and Riss & Co. thoroughly maintains it, has its own 
garages, buys its own gasoline. The only thing they ref is lease them 
the equipment. They buy their own tires. There are many reasons 
why it has been necessary to have affiliated companies. One is from 
a credit standpoint. 

There are a lot of banks that have made a credit limit of $200,000 
that they can lend you. But, if you have two companies, they can 
loan you double $200,000 for purchase of equipment. 
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Another thing, which has been the big cause, | would say, is the fact 
that the Commission is very much understaffed. I think their allow- 
ances have been cut too much. You can apply to the Commission 
for the right to purchase or borrow money, and it may take you 6 or 8 
months to get a decision. Not so long ago we applied to the Com- 
mission for the right to borrow some money. While they agreed and 
gave us the permission, it took 6 months. 

Senator Griswoip. Do you have to get permission from the Com- 
mission to borrow money? 

Mr. Riss. There is the law that if your capital stock and your 
indebtedness exceed $500,000, you can’t buy anything on credit 
without the consent of the ree” ar ge 

The Commission is understaffed, I say. Why should, as the 
Commission just now testified, they ae what price we pay for 
leasing equipment? If they were given that permission, and told us we 
could pay so much, and the market changed, we would have to get their 
permission, and in 6 months we would be out of business. They 
could get to the point where they could tell us, “The reason you don’t 
make any money is because you don’t use White trucks or Mack 
trucks és 

I say the Commission has plenty of power on ratemaking. When 
I present a request for increase in rates, they look at my statement, 
and if I am not making a profit they can tell me why. That has not 
been the case. In our case, Riss & Co., the carrier, who has been 
leasing the equipment, has been in excess profits since the first 3 
months of this year. T. M. & E. have never been in an excess profits 
bracket. The matter of trying to throw a profit from one company 
to another would be a different story. 

Senator Porrer. Do I understand your carrier company is the one 
that is making the profit? 

Mr. Riss. That is right. 

Senator Porrer. How about the leasing company? 

Mr. Riss. The leasing company makes a profit, but is not in the 
excess profits bracket. 

I draw no salary in T. M. & E. My son, who is the president of 
Riss & Co., draws no salary in T. M. & E. No member in my family 
has any salary or expense account in the T. M. & E. 

I realize there are some companies that do have one part of their 
families selling gas, another part of their families selling them tires, 
and so forth. But the mistake was made when those people were 
ever eulial rights in the first place. There should be some little 
authority left to the owners of the companies in the way of manage- 
ment. I would like to say what kind of equipment I use and how I 
want to use it. 

We have a great safety record in the way we operate. It would be 
almost impossible for us to handle our facilities if we had to throw them 
all together, and had to wait until we got permission. Just recently 
I ordered 350 tractors. We have always been great users of owner- 
operators. The Transport Manufacturing & Equipment Co. has 
owned the trailers; Riss & Co. have leased owner-operators. That is 
how they have operated. Now we are buying our own tractors. 

There was a shortage of transmissions. Instead of getting delivery 
on them as I wanted, I had to place the order immediately to get them 
in November. What would happen if I had to get the permission of 
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the Commission on top of that? Another 6 months would have been 
lost, even if they gave me permission. 

Senator Porrer. Do you have objection to the proposed amend- 
ment that the Commissioner recommended? 

Mr. Riss. On the Lemmon case, you mean? 

Senator Porrer. He proposed an amendment to this bill. What 
was that, Mr. Counsel? 

Mr. Jetsma. “By rules and regulations of the Commission,’ on 
page 2. , . 

Senator Porrer. If I understood the Commissioner’s recommenda- 
tion, it would give the authority to a person who doesn’t own the 
equipment, and who leases, such as you are doing, that if there has 
been an exorbitant profit made by the auxiliary companies, and not 


shown in the carrier company, they could ests ablish rules and regula- 
tions to not grant them a certificate. They would have other criteria 


with it. 1 think that is what, in essence, they had reference to. 

Mr. Riss. The Commission has authority now. The Commission 
has asked for, and has been granted from us, on numerous occasions, 
a statement from our affiliate company. They know exactly what it is 
doing, 

Senator Porrnr. They have asked for statements on your auxiliary 
company? 

Mr. Riss. We only have one. In the first place, we built a building, 
and built it much larger than Riss & Co. needed for economical 
reasons. We can get them financed. We leased the buildings to 
other people. That is not Riss & Co.’s business as a common carrier. 
They are interested in the transportation of freight, not in the rental 
of the building. T. M. and E. handled the full responsibility of that 
building. It is Riss & Co.’s responsibility, for safety reasons, to 
handle their own equipment. In that case, the T. M. and E. leased 
the piece of equipment to Riss & Co. and have nothing more to do 
with it. Riss & Co buy gas and oil for it, and tires. It is necessary 
for them to do that because of the safety factor, which we should and 
do follow. 

The Commission has all the power right now to tell vou whether you 
are fit, willing and able. You see, this whole thing has been set up 
by other modes of transportation. The railroads, for years, have 
leased equipment. I am very much afraid that one of the reasons 
some of these companies are having them sell gas, oil, and tires, is that 
they learned that from the rails, also. It is a ‘known fact that several 
of the supply houses of rails are owned partially by officials of rails, 
and show a tremendous profit, where the history of the rails has not 
been at a profit. 

Senator Porrer. Have some of these carrier companies, with their 
affiliates, where you say the son is selling the gas, the mother is se Ling 
the parts, and somebody else has the ‘terminal, has that brought a 
pressure to bear to increase rates? 

Mr. Riss. I don’t think so. It could. Everybody would have to 
be the same. When an increase for a rate is asked, you have a lot of 
people opposing you, especially the shipper. You are required to 
show why it is necessary for a raise. 

As they stated, only 50 percent of the people have affiliated com- 
panies. In that 50 percent are people who are doing certain things. 
If my rates showed too high, or my costs, I should say, showed too 
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high, we wouldn’t get the rate increase. In fact, all carriers are 
ied down more on rate increases than are given rate increases. 
senator Porr! R Do vou think if this bill were enacted into law, 
the Commission could still regulate the abuses of the nonownership 
provision: 

Mr. Riss. Very much. They have that power right now. They 
have the power right now to regulate almost anything I do, with the 
exception that they don’t have the power, for instance, of telling me 
vhat type of truck to buy, or how much I should pay. 

But they should not be concerned with that, except if I come and 
ask for an increase in rates, then they can say, ‘‘The reason that vou 


need an increase in rates is that you are paying too much for your 
equipment, You are doing this and that. Itis wrong.” They have 
th: power right at this time. 


Senator Porrer. Do you think this legislation is desirable to sort 
of clear the air after the Lemmon decision? 

Mr. Riss. Yes; 1 do. 1 think it is very desirable to keep the Com- 
mission from using that as an excuse to keep a company from, for 
Instance, acquiring more rights or enlarging the i territory 

Senator Griswoip. Do you feel the Commission should establish 
a set of rules that everyone is to go by, and then just make a decision 
in each individual case as to whether or not they are living up to those 
ules, and not make so much of a detailed study of the particular con- 
ditions in effect m that applicant company ? They should do it on a 
basis of broad rules, shouldn't they? The Commissioner was talking 
about that 

Mr. Riss. There are differences, in many cases. 1 think each case 


should be analyzed. Recently the Commission put through a rule, 
and sustained by the law, where they are stopping the leasing of 
equipment. You understand, there are two different types of leases. 


Just a lease to a man for a single trip is one kind of lease. Where an 
affiliate company leases your equipment by the month, and you have 
nothing more to do with it, is another basis, 

What they are trying to do is mix them both together, which is 
wrong 

They should have some control, for safety reasons, if nothing else. 
But what difference does it make if I set up another department of 
Riss & Co. and call it an equipment company, or set up TM & EK? 
There is no difference. It helps us greatly from a credit standpoint, 
and the fact that we are not required to get the Commission’s per- 
mission if we want to enlarge our fleet. 

Senator Griswoup. Do you have anything else? 

Mr. Riss. That is all 

Senator Griswoip. Our next witness is Willard L. Lemmon. Will 
you proceed, Mr. Lemmon? 


STATEMENT OF WILLARD L. LEMMON, PRESIDENT, LEMMON 
TRANSPORT CO., INC., MARION, VA. 


\ir. Lemmon. My name is Willard L. Lemmon. I have a copy of 
my statement. I can either read it or not. I might be a little more 
concise if I read it. I will do whatever you suggest. 

Senator Griswo.p. I think we will have you go ahead and read it. 
We may want to break in with questions, or you may want to add 
something as you go through it. 
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Mr. Lemmon. May I preface my statement by saving I was 
extremely interested in what Senator Potter had to say about a young 
man going into business, because my statement is very much in 
answer to the question he asks 

! am president and sole owner of the Lemmon Transport Co., Ine., 
and the Lemmon Investment Corp., both of Marion, Va. The 
Lemmon Transport Co., Inc., is a class | common carrier of products 
in bulk, in motor trucks, in interstate commerce. The Lemmon 
Investme ntc orp. IS a company organize “ for the purpose of investing 7 
money in real property and revenue equipment and leasing such 
properties 

| appear at this hearing in support of S. 1730, to amend section 
207 (a) of the Interstate Commerce Act, as amended, to authorize the 
issuance of certificates of public convenience and necessity in certain 
cases where the applicant does not own the necessary motor vehicles 
or other equipment, but has obtained the use of such equipment by 
lease or other arrangements. While this bill was not introduced at 
our request, we are, nonetheless, considerably interested in it. Our 
interest stems from the fact that Lemmon Transport Co. has been 
used as a guinea pig by the Interstate Commerce Commission in 
enunciating without notice or warning to us or to the industry a new 
policy which we believe to be unfair and unjust, and which we believe 
could be corrected by this bill. 

The Lemmon Transport Co. was founded by my father, Mr. Frank 
T. Lemmon, in the early part of 1942. It was formed at the request 
of several oil companies which were concerned with the need for 
shipping petroleum products by tank truck in view of the transporta- 
tion crisis which arose the early part of World War II.. My father 
started with one truck. Quite frankly, this business was not of prime 
interest to him. Consequently, the company grew from one truck 
to only five trucks by the time of his death in January 1946. 

During most of the years between 1941 to 1946, I was in the Army. 
In January 1945, I was wounded in Germany and was sent back to 
this country and received a medical discharge in the fall of 1945. 1 
entered the University of Virginia and planned to complete my educa- 
tion at that school. However, 2 months after entering the university, 
my father died. His death occurred on January 10, 1946, when I 
was 21 years old. 

Due to changes caused by the end of the war and a loss of transpor- 
tation business, the company was operating at an average loss of ap- 
proximately $3,000 per month at the time of the death of my father. 
Our monthly receipts were averaging slightly less than enough to 
give us an annual revenue of $100,000. As stated, we were operating 
only five units. The company’s financial position was desperate, hav- 
ing only about 35 cents current assets to every $1 current liability. 

My only brother was younger than I and was studying for the 
ministry. My mother was not a businesswoman and did not feel 
capable of assuming management of the company. Consequently, it 
was necessary that I assume the management. 

Almost immediately after going to work, I became completely in- 
trigued with the truck business. I was so completely sold that we 
soon disposed of all other business interests and decided to concentrate 
on this phase. We set to work to see if we could not change the com- 
plexion of our losing business. 
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Finally, by June 1946, we had arrived at the point that we were no 
longer operating at a loss. We even managed to show a profit of ap- 
proximately $10,000 at the end of the year. Our gross revenue for 
that year was $143,971. By attempting to offer an excellent service 
at the lowest possible rates, we built our gross revenue to approxi- 
mately $280,000 in 1947. In 1948, we jumped again to approximately 
$503,000. In 1949, we had raised the revenue to $693,000. Since 
that time, due to reasons which I shall mention below, our growth 
has not been nearly so rapid. In 1952 our revenues was approximately 
$782,000. In other words, over the period 1946 to 1952, we were 
able to build our revenue by approximately sixfold. We now oper- 
ate approximately 30 units instead of the original 5; we employ ap- 
proximately 70 people, and upon this business, 232 people are depend- 
ent for their livelihood. We believe this growth would have been im- 
possible had we been unfit. We believe that the growth should dem- 
onstrate that our company offers an excellent transportation service 

Senator Griswo.p. Is that an oil-transport business entirely? 

Mr. Lemmon. Yes, sir; but the application referred to as the 
Lemmon case is an applic ation for chemicals in bulk. 

As the business increased, it became necessary to attempt to find 
some way to grow in a sound manner without taking risks which were 
completely out of reason in view of the return which could be expected 
after the heay Vv taxi ition of the present cs Ly. We believe that we 
have found such a method by dividing our ope ration into two phases 
First, we have an operating company. ‘This company holds the 
operating authority, performs the services to the public, employs 
the people, provides responsibility to the public, its own expenses, 
with the exception of depreciation, and is, in effect, a completely 
responsible common carrier. 

The other company purchases bare equipment and real estate. 
The equipment which it leases to Lemmon Transport Co. is ‘‘bare”’ 
equipment to the extent that nothing is furnished to Lemmon Trans- 
port Co. other than a hunk of steel fashioned in the form of a tractor 
or trailer. Lemmon Investment Corp. does not even purchase or own 
the tires that come as original equipment. The tires, gasoline, re- 
pairs, and all other expenses in connection with operation of such equip- 
ment are furnished by the operating company, Lemmon Transport. 

Lemmon Investment Corp. leases the equipment to Lemmon Trans- 
port Co. for 2-vear periods. Incidentally, there has been some refer- 
ence to the fact that a long type of lease was needed. The lease 
provides for exclusive use by the transport company of this equip- 
ment. In fact, titles for the equipment are transferred to Lemmon 
Transport Co., Inc. The only evidence of any interest at all on the 
part of Lemmon Investment Corp. is that on the title a lien is shown 
in favor of that company. This method of operation has proved to 
be highly successful from both an operational and financial stand- 
point. However, recent action by the Commission declaring Lemmon 
Transport to be unfit solely by reason of this method of operation 
has brought our progress to a halt. 

Slightly over 2 years ago, our company filed an application which, 
if granted, would have given us authority - pyre chemicals in 
bulk, in motor vehicles, from Saltsville, Va., to points and places in 
several States bordering on Virginia. This ee was known as 
MC-107544 (Subno. 17). Shortly after the filing of that applica- 
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tion, our company also filed an application to transport petroleum 
products in bulk, in tank trucks, from Knoxville, Tenn., to certain 
points in Virginia. This proceeding was known as MC—107544 
(Subno. 18). The hearings on these applications were held within a 
few weeks of each other in May and June 1951. 

Subno. 17 was heard prior to the hearings in subno. 18. So far 
as | am aware, there had never been any case in the past in which a 
company had been denied authority or found unfit because it pro- 
posed to use leased equipment. Consequently, at both hearings, in 
an attempt to let the Commission know the full story of our oper- 
ations, we introduced evidence both as to Lemmon Transport Co., 
Inc., and Lemmon Investment Corp. In other words, we introduced 
balance sheets, profit-and-loss statements, and complete details of 
our operating procedures and leasing practices. 

Division 5 of the Commission ruled, in Subno. 18, the petroleum 
case, which decision came first, that Lemmon Transport Co. was fit, 
willing, and able to perform the service, and in March 1952 granted 
us the operating authority. 

However, in July 1952, the same division ruled that Lemmon 
Transport Co. was not fit and able to properly perform the service 
in view of the fact that it owned no equipment and, in fact, that it 
leased that equipment from an affiliated corporation. In other 
words, with an almost identical record, and in two cases involving 
almost the same length of time, Division 5 completely overruled 
itself. The vote on its decision was 2 to 1 against us. 

We petitioned the entire Commission and asked that they recon- 
sider the decision of Division 5. In an order released on March 16, 
1953, the Commission, by a vote of 5 to 4, with 2 members not voting, 
declined to reconsider the decision of Division 5. By a subsequent 
order dated July 1, 1953, the Commission vacated its order of March 
16, 1953, and referred the matter to Division 5 for consideration and 
disposition. 

If I may break in there just a minute, this happened after this 
hearing was set. Of course, our interest is naturally 

Senator GriswoLp. What hearing? 

Mr. Lemmon. Excuse me, sir. This subsequent order of the 
Commission in which they have decided to reconsider our decision 
came after this hearing today was set. Possibly our situation is 
changed now; but, if they do reconsider our case, we would, naturally, 
hate to see it held up 2 or 3 years for rulemaking. 

Frankly, we were stunned. A company which had grown and pros- 
pered during the last several years, and which we considered eminently 
fit, was branded with the stigma of unfitness. Since the decision 
of the division in July 1952, we have been at a complete standstill. 
Unless something is done to change this ruling, we are completely 
prohibited from any further growth through any new authority. In 
other words, we have been put in a complete status quo for the entire 
future. This stigma of unfitness cannot be traced in any sense to 
any financial disability in Lemmon Transport. At the time of the 
hearings in Subnos. 17 and 18, we had approximately $2 in current 
assets to every dollar in current liabilities. We had at last reached 
complete financial stability. That, sir, is as compared to the financial 
position we were in when I took over. We know that we are one of 
the most financially stable trucking companies in the country today. 
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We know = the Commission could not call us unfit because of 
lack of financial fitness. 

Another icgitinaaien factor on the issue of fitness is highway safety. 
Our company has always been one of the leaders in an accident- 
prevention program. We have, in recent years, entered every possible 
national safety contest. Our accident record has always been far 
better than the average of the motoring public and far better than 


the average of the trucking industry. Last vear our company placed 
first in its mileage bracket in the two national safety contests which 
it entered These were the National Tank Truck Carriers Safety 


Contest, and the American Trucking Association Safety Contest. 
Our accident ratio of 0.289 accidents per 100,000 miles operated, or 
slightly less than 1 accident per 300,000 miles, was less than one-tenth 
of the national average for accident frequency. Therefore, we do not 
feel that the Commission could possibly call us unfit for reasons of 
unsafe operating practices 

We have had several routine examinations by representatives of 
various Government agencies, including several visits from emplovees 
of the Interstate Commerce Commission. We have been examined 
by the Bureau of Internal Revenue, and, at least once, by a representa- 
tive of the wage-and-hour law-enforcement agency. In no examina- 
tion has anything ever been found of any serious nature whatsoever 

In no case have we ever received a fine or been reprimanded for 
any practice in which we have indulged. In fact, the only violation 
Il can remember was that 1 person from the Interstate Commerce 
Commission found 1 case of overtime driving and 1 tank which did 
not have a test date painted on it. In other words, we have con- 
siste ntl} endeavored to operate in a comple tely legal manner. We do 
not believe anyone could find any incident of any severe violation 
of any kind 

The situation in which my company has been cast by this action of 
the Commission is also a wholly illogical one. Under the law, and 
under the Commission’s own regulations, Lemmon Transport may 
continue under its existing authority to lease equipment from Lemmon 


Investment. Assuming that a hundred units could be utilized in 
our limited operating territory, 100 units could be bought by Lemmon 
Investment and leased to Lemmon Transport. On the other hand, 


the moment we seek to shepenal our services either by purchase or by 
the establishing of new authority, we are stopped, either because we 
have too many corporations or because we lease equipment. To state 
it differently, we have the Commission’s blessing to stagnate, and 
its curse against a normal growth. 

You might ask just how leasing of revenue equipment allows for 
growth and financial stability. You might ask just why we have set 
up these two companies, if their existence impairs our on due to 
the decisions of the Commission. The reasons are several: (1) Quite 
frankly, it maximizes profits through savings in taxes; (2) it itn our 
operating company a more liquid, and therefore, more responsible 
financial condition; (3) most important—and far most important to 
me—it is aa experiment in bare equipment leasing which we believe is 
the soundest, most flexible way of solid growth. We term this an 
experiment because under the present-day tax laws, it presents the 
best opportunities of maximum profits. I want to emphasize, how- 
ever, that the primary objective of my appearance here is to guarantee 
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to motor carriers their right to obtain bare equipment bv meaas of 
leasing. This method of leasing ‘bare’? equipment In my opinion 
permits the best opportunittes ior Fro th ana ian chal stabilit \ Let 
us assume that we had an opportunity to take oO! reat deal of added 
business or that we were rong ito DUSIN 7. § senator otte suc- 
gested and that WW ¢ d cl Ot hy the (DAN Aa ity to p irchase all 
of the equipment ithout nile to borrow considerable sums of 
money which would put the company in an unsound financial condi- 
tion. Under this theory of ieasimg, we could to to a | asing company, 
that is, a company engaged in the business of leasing equipment, and 
obtain the necessary equipment from them. ‘The terms under which 


this type of leasing would be arranged are actually no worse-——and by 
that | mean financially —than the terms required by regular equipment 
financing. 

To sum up, I believe that under our Constitution, every person has 
the inherent right to gainful employment. I have no sympathy for 
those who say that there are no opportunities left in our country for a 
young man just beginning. I have wanted to see our company grow to 
become one of the better trucking organizations in the Nation. I 
believe that the trucking industry is just beginning to make itself felt 
as a mature, capable industry. I believe that the future of this 
industry is unlimited. I do not believe that the tremendous future 
ahead for the trucking industry will, in any way, do damage to the 
railroad industry. I believe that both are necessary and that both 
have a tremendous future ahead of them if we will only seek to do the 
job. Action must be taken by Congress to prohibit the Commission 
from extablishing one rule for privately owned motor carriers and 
another for railroad-operated motor carriers. However, I do not feel 
that the tremendous future of the trucking industry can be accom- 
plished unless ways are found to operate with sound business practices. 
I believe that the leasing of bare equipment, without drivers, is the 
best possible answer to the continued growth of this great industry. 
| - not believe the Commission should restrict the right of a company 
to engage in this practice provided that the company meets every 
sts maleed of fitness which could reasonably be imposed. I cae that 
your committee will see fit to recomme ae passage of S. 1730 

Senator Porrer. When you speak of “bare equipment,’ what do 
you mean? 

Mr. Lemmon. That is simply a hunk of steel that looks like a tractor 
or trailer. Our equipment-leasing company doesn’t even purchase the 
tires. They are purchased by the operating company. The gasoline 
is furnished by the operating company. Nothing but a tractor and a 
trailer in its bare state. 

Senator Porrrer. I am sorry that I was out when you started your 
statement. In your statement, did you go into, and | assume you did, 
the financial division between the investment company and the 
carrier company? 

Mr. Lemmon. Well, I didn’t go into any great detail of the actual 
financial division. I feel that the type of a company which we have, 
or the type of division which we have, makes for a much more sound 
trucking company, in that its financial statement is more fluid. Since 
it is more fluid, naturally, it is more responsible to the public. 

Senator Porrrer. The investment, the auxiliary company, is owned 
by your father? 
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Mr. Lemmon. No, sir. I own both of them completely. My father 
died in 1946. Lown both companies completely, but for the exception 
of qualifying shares. 

Senator Porrer. Has your carrier company been making a profit? 

Mr. Lemmon. Yes, sir. We will pay excess profits this year. So 
there is no attempt to 

Senator Porrer. To siphon profits off? 

Mr. Lemmon. No, sir. 

Senator Griswouip. You say, both companies? 

Mr. Lemmon. Both companies make a profit. 

Senator Griswoup. Both companies are in the excess profits 
bracket? 

Mr. Lemmon. No. My guess is only that the operating company 
will be. It is hard to tell, so far, sir. 

Senator Griswo.p. He said, Senator Potter, that was organized 
for tax purposes. 

Mr. Lemmon. The third reason is much more important to me. 

Senator Porrer. Has there been a tendency in the trucking busi- 
ness, until your case came up, for more and more leasing of equip- 
ment? 

Mr. Lemmon. I would think so, sir. I couldn’t answer that from 
real knawledge. For instance, I know several truck manufacturers 
have set up leasing companies recently. Under the decision of the 
Commission, we wouldn’t be able to lease from them, as well as not 
lease from an affiliate. I think that is what is important, to be able to 
lease in order to grow with a minimum of unsound business practices. 
That is the thing I think is important. 

I might say one other thing. The question of rates has been brought 
up. Our company has raised its rate only an average of 12 percent, 
which is considerably less than the railroad industry or most of the 
trucking industry. 

Senator Porrer. What district are you in? 

Mr. Lemmon. In Virginia, sir. I operate in Tennessee, North 
Carolina, West Virginia, and Virginia. 

Senator Porrer. You have a lot of hills to climb. 

Mr. Lemmon. Yes, sir. I am right down in the mountains. 

Senator Porrer. Is it your feeling, if this bill should become law, 
that the Commission would still have the power to regulate bad 
practices, such as have been pointed out, of companies that siphon 
off profits from the operating company into an auxiliary company, 
that even if this becomes law, the Commission would still have author- 
ity to regulate that practice? 

Mr. Lemmon. I certainly think so. I am not a lawyer. I can’t 
say definitely. I know when we apply for rates, we automatically 
furnish them with complete profit and loss statements, balance sheets 
and everything of both companies. 

Senator Porrer. Of your auxiliary company, as well as the carrier? 

Mr. Lemmon. Yes, sir. They have complete information as to 
our companies. 

Senator GriswoLp. The Commission is reconsidering your case, 
I believe? 

Mr. Lemmon. Yes, sir. 

Senator Griswoup. If they would decide it somewhat differently, do 
you feel that this bill that has been introduced would be unnecessary? 
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Mr. Lemmon. Sir, just as long as the principle of being able to lease 
bare equipment remains, that is all I, personally, am interested in 

Senator Griswo tp. | don’t think it is fair for you to insist on what 
vou call bare equipment. Some other company might have some 
other idea. Each company should have its own right as to what 
kind of deal it wants to make. You feel you are operating the best 
way you want to do it. 

Mr. Lemmon. That is why I said, “just my personal opinion 

Senator Griswold. You think the principle that is involved in this 
bill needs to be in the law, whether it is by legislative enactment 
or rules of the Commission? 

Mr. Lemmon. Yes, sir. Of course, it has always been held that 
a person could lease, until my case. 

Senator Porrer. You were the guinea pig? 

Mr. Lemmon. Yes, sir. 

Senator GriswoLp. How many hours a day did you work when you 
were starting to get the company on its feet—40 hours a week? 

Mr. Lemmon. No. I was married a month after 1 went to work, 
and | know my wife suffered somewhat for a while. 

Senator Porrer. When was the decision made on your case? 

Mr. Lemmon. | believe July 1952. And then the full Commission 
upheld the division on March 1953. We have been held up since 
July 1952. 

Senator Porrer. The effect that it has had on your business is 
that you still operate, but you are prohibited from expanding? 

Mr. Lemmon. Yes, sir. We have three applications pending before 
the Commission, now, and all of them are still just pending. 

Senator GriswoLp. You want to get into the chemical transporta- 
tion field? 

Mr. Lemmon. | would like to. 

Senator Griswo cp. Is that fertilizer? 

Mr. Lemmon. Primarily basic chemicals, such as soda ash, caustic 
soda, and so forth. 

Senator Griswo.p. In the liquid form? 

Mr. Lemmon. Yes, sir. Our company is interested in specialized 
transportation. We would hold ourselves out to apply for rights to 
anyone wanting a specialized transportation. 

Senator GriswoLp. Senator Johnson, you are a little late on your 
child. 

Senator Jonson. I regret I was not able to get here on time. I 
wanted to hear the testimony of Commissioner Arpaia. I have been 
reading his testimony. I regret 1 could not get here. I had to appear 
before another committee. I haven’t discovered how to be at two 
places at one time. 

My reason for putting this bill in, and I am not offering any apology 
for putting it in, and I notice that Mr. Arpaia has said that S. 1730 
obviously is intended to prevent the Commission from considering the 
capacity of an applicant to furnish the transportation as one of the 
elements in determining its ability and fitness to perform its primary 
obligation as a common carrier when it asks for the privelige to serve 
the public—I wouldn’t even put a bill in by request that had such a 
purpose. 

These lines receiving certificates must be examined for their fitness, 
as well as their willingness to serve. The reason | put the bill in is 
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because, while the Commission has been very considerate and lenient 
wilh respect t oOmMmpantes organized W here the equipment is held Dy 
one part of the corporation, or having two corporations, one corpora 
tion holding the equipment and the other corporation operating the 
trucklime | don’t th LK that isa vood pract ce But the Commission 
went along with that kind of arrangement for a long time, didn’t 
offe LI) ybyection to it Then, all of a sudden they eracked down 
and forced the change without giving an opportunity to these truck 
lines to get their house in orde That is the reason | became inter 


ested in this subject 

| think any company that is organized on the other basis, where 
they have their equipment held under one corporation and operate 
under another, if the Commission has approved that sort of operation, 
they ought to give such truck companies a reasonable opportunits 
to get their houses in order 

We know that railroads hire much of their equipment. Many 
railroads hire their locomotives and their Pullman cars and their 
refrigerator cars. They are owned by other people. And many of 
them pay a per diem for the use of some other railroad’s cars. Of 
course, they do own the tracks. That makes a slight and important 
difference 

The point I am making is the Commission has gone along down one 
road, and then, all of a sudden, they have changed their minds, and 
they chop it off without giving these companies time to rearrange their 
affairs and set up one corporation, a holding corporation, so far as 
equipment is concerned, and the operating company. 

I am told that a great many truck companies, for some reason o1 
other, | don’t know why, even had their terminals organized as a 
separate corporation. I don’t know why they did that. I suppose 
the LCC has sanctioned it, has approved it, and over the vears has 
permitted that to be done and hasn’t found, as Mr. Arpaia has sug- 
gested, or hasn’t shut its eves completely to the capacity of an appli- 
cant to furnish transportation, as one of the elements. 

Certainly, | don’t want the ICC to ignore fitness. That is what 
the law says they shall do and that is what they ought to do. 

Senator Porrrr. Senator Johnson, I think before you came in, the 
Commissioner stated they weren’t objecting to an auxiliary company 
furnishing part of the service. He pointed to certain abuses where the 
profits were drained off and the operating company let it go into 
auxiliary companies. Of course, the question that has been raised in 
my mind is, can’t you control the abuses without making a flat prohi- 
bition against the issuing of a certificate to companies that would lease 
equipment? 

I think as Mr. Lemmon, and Mr. Riss who preceded him, pointed 
out, they are particularly for new people who might want to come into 
the business, who didn’t have the capital to invest into a lot of rolling 
equipment, that if they could lease it, they would be people who 
would meet all the qualifications as to fitness to operate. I don’t 
think that is bad. To me, as one individual, | think that is good. | 
think it allows, certainly, for the smaller person to come into a busi- 
ness, if he is qualified. 

My point is that abuses can be eliminated even by the enactment 
of this bill. From the testimony that has been given, as Mr. Lemmon 
has stated, and the other witness prior to him, who is in a much similar 
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position, they have submitted financial statements on both their 
auxiliary companies and their operating companies to the Commission. 
So they do have that. 

Mr. Lemmon’s company, here, was a company that didn’t abuse 
the auxiliary company by draining the profits off from the operating 
company into the auxiliary company. It comes down to whether a 
person actually has to own the company in order to receive a certifi- 
cate. In my humble opinion, after listening to the testimony, with- 
out knowing, frankly, too much about it, it seems to me to be quite 
an arbitrary requirement. If they are responsible people, and the 
public interest is served, why, they receive a certificate. 

Senator JOHNSON. It seems to me that any change in the policies 
by a regulatory board, such as the LCC, should be accompanied by 
reasonableness in giving time to work things out. We know that the 
railroads, through the trust equipment division, purchase most of 
their rolling stock. They even lease their locomotives. That is all 
right. There is nothing wrong about that. That is a good practice. 
The ICC doesn’t have any difficulty over that point. 

I don’t believe they would have any real difficulty with these truck 
lines. Strangely enough, the people whom they have cracked down 
on, the Lemmon Transport Co., Inc., I am told, is one of the best 
operations they have. There are abuses, no doubt, and there probably 
are companies that are getting by with something very improper. 
But the Commission picked out one of the best operators in the trans- 
portation field to crack down on. That is all right, and I don’t find 
any fault with them. ‘The only criticism | have of the Commission 
is in not allowing sufficient time to work out these problems. 

Senator Porrrr. | understand that about 50 percent of the class 
I carriers have auxiliary companies. If that be the case, 1 would 
assume that the so-called Lemmon case has thrown quite a bit of 
consternation in the ranks, particularly that 50 percent that have 
auxiliary companies. 

Senator Jounson. I would like to ask the chairman, has any sug- 
gestion been brought in here to modify this bill? 

Senator Griswoip. Yes. I think we will ask Commissioner 
Arpaia to appear again. He suggested the way that he read this bill, 
and if I understood him correctly, if the company leased the equip- 
ment, they would automatically get the certificates. I don’t read it 
that way. It simply means the fact that they are leasing auto- 
matically bars them from getting it. 

Senator JoHNsON. It does. 

Senator GriswoLp. The staff does not understand it was drawn up 
with that thought in mind. Mr. Arpaia did suggest one amend- 
ment. If you have finished, Mr. Lemmon, I think we might have the 
Commissioner here again for a minute, and you can discuss any 
possible changes in the bill that you have. Senator Johnson is 
now here. 

Mr. Arpaia. First, I want to say we ought to be frank and to say 
that the Lemmon Transport Co. was certainly the wrong carrier on 
which to pass this kind of a case. 

I explained here before that the Commission recognizes that it went 
too far in this Lemmon case because it didn’t have the kind of a record 
that it needed. I have tried to mention, in my direct testimony, that 
we have absolutely no objection to a carrier leasing equipment on 
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dependable terms, so that he can furnish the equipment when he has 
to furnish it, that is, for a reasonably fixed period, and also if the 
charges that are made ior t| at service, whether a St rvice or rental for 
the terminal or rental for the equipment, is reasonably related to the 
rvice that it receives 

We have many examples where there has been a siphoning off of 
profits to a subsidiary or to an affiliate, or a family-controlled cor- 


poration. Therefore, the costs of operation are not true, and they do 


ho re Hee { th ? real b LSIS [or Tai MAKING, 
I could be said to be here in a position of arguing in favor of this. 
I don’t think Mr. Lemmon, Mr. Riss or I disagree, or the Commission 
rees, basically. ‘Thev didn’t discuss too mu h of this danger that 
( sts in the « ise of the honest. efficient, economical management 
rec nent of 216 (1) wl h we have to observe. 
| think it is true that a carrier is in a better position to do the 
operating job if he doesn’t own the terminals, because after all, it is 
difficult to finance terminals Real estate is usually involved with 
some other factor. They might own a lot of other property connected 
with it, and they might lease out another part to somebody else. We 
are not here to take a position that we are against the practice of 
leasing equipment. But, we say we should be able to do the job that 


we have to do under 216 (i), particularly, and that if this bill is in- 
tended to say that, per se, the bare fact that a man leases his equipment 
1e 1s fit, that 1s wrong. 

If it doesn’t say that, if it merely means that shall not be, of itself, 
a prohibition against the eranting of a certificate, and I suggested that 
the leasing of equipment is not a prohibition if it is upon terms or 
conditions, rather, which are approved by the Commission. So we 
don’t have that danger 

Certainly, as to Mr. Lemmon’s case, we don’t show in the record 
in his case that there were any exorbitant charges. It is a poor case 


+ 


n kind of ion on. Il think we were wrong in the 
Lemmon ease, in Mr. Riss’ case. Of course, he admits that he uses 
perated « juipment to a ec rtain extent. That is an entirely 
different question. We are not using the best examples here. We 
have cited three in the statement, and we could give many more where 
you have the operating company losing money and the affiliate making 
a lot of money. Obviously, they are draining off the profits of that 


operating company. ‘That is not honest, efficient, economical man- 


tor Griswoup. I am told the legislative counsel intended to 
» that it meant just what you said, that the fact of non- 

ownership shall not, of itself, bar them from getting a license. We 
have it checked further by the legislative counsel to see that it 


qaraw this s 


what it was intended to say. I think that was your understand- 

i senator, 

Senator Jonnson. That was the intent. That was the instruction 
to the legislative counsel] 

May I suggest, Mr. Chairman, that Commissioner Arpaia, who is 
an expert in this field, and we want to assist him in his difficult job of 

‘ulating these trucklines, if Mr. Arpaia won’t submit to us a rewrite 
of this bill, or an amendment, if amendments are necessary, to have 
complete understanding, so that the trucklines will have an assurance 
that they are backed by the law in what they are trying to do. 


rec 
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If Mr. Arpaia thinks that some good might come out of the enact- 
ment of the legislation, we can ask him to rewrite the bill, or offer 
amendments, so that we will not do violence to the regulation and, at 
the same time, not do violence to good operatcrs. 

Mr. Arpata. Basically, I don’t think there is any great problem, 
except this Lemmon case threw everybody off. I agree with you, and 
as I tried to say before, it is a poor practice to try to establish policy 
through a decision in a particular case. 

If we had a rule on this thing which would have covered the evils, 
or the dangers that we want to guard against, and it was reasonable, I 
don’t think you would have had this proposed legislation. But it 
came as a shock. I agree that Mr. Lemmon, and others similarly 
situated, were rather stunned. 

Senator Porrer. I think a lot of the misunderstanding has been 
about the interpretation of the bill. I think your interpretation was 
that, per se, a person who leased facilities would be granted a certifi- 
cate. Our interpretation, and I think the interpretation of the 
industry, was that they shouldn’t be excluded because they didn’t 
have outright ownership. 

Mr. Arpata. I think it should be clear enough to take care of it. 

Senator GriswoLp. Senator Johnson, I think, and perhaps you 
already know it, it was brought out here the Commission has recon- 
sidered the 

Mr. Arpata. We have reopened the Lemmon case. 

Senator GriswoLp. Yes; and sent it back to Division 5 for another 
hearing. I think, Mr. Commissioner, one thing that is very im- 
portant is that you get some rules established and see that these cases 
should be settled in a shorter length of time. 

If your rules were perfect, which is probably not to be expected, 
you would not have so many hearings. Anyone could read them and 
know whether they were living up to them or not, and you would not 
have to carry the load of hearing all the cases. 

Mr. Arpata. In my opinion, this is a perfect illustration of the 
difficulty and the fallacy of try ing to establish policy through a decided 
case rather than through the rule-making process; (1) it doesn’t guide 
the industry, and (2) it provokes a lot of extra cases which, of course, 
means more work for the Commission, more delay. That is the 
danger. 

Senator Porrrer. Is there any way you can get behind some of 
these cases where the auxiliary companies are draining off the profits 
and the operating companies are then pushing for rate imecreases? 
Is it just lack of staff? 

Mr. Arparta. We would have to investigate the figures in each one 
of those cases. That would take a tremendous amount of work 
and money. 

Senator Porrer. Do you require a financial statement from the 
auxiliary companies? 

Mr. Arpara. Yes. We can ask for them, and they are supposed to 
file them. If they don’t we have to check to know, and we have no 
report from class IL and class III carriers. We have class I carrier 
reports. We can’t check those because we don’t have enough staff. 
It is really a paper proposition. That is the answer. If we had to 
establish the validity of all those things, that would mean we would 
have to go in there and find out what expenses are being charged to 
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that affiliate, what the rental of equipment is, whether that is in line 
with going rates or going charges, and all that sort of stuff. 

Senator Porrer. | assume you do that with the operating company, 
don’t you? Do you accept their figures? 

Mr. Arpara. We check to see whether or not they have complied 
with the reporting requirements. Sometimes they will have a charge 
in the wrong place, or things like that. Unless it is something that, 
on the face of it, is flagrant, we don’t have the opportunity to ¢ check it 

Senator Porrer. Irrespective of whether there is an auxiliary 
company or not, very little investigative work is being done? 

Mr. Arpara. Except our accounting procedures are a pretty good 
sign. They are an index to whether or not these things are proper 
charges. If they are in the wrong column, you know there is some- 
thing wrong. 

Senator Porrer. It always interests me, particularly with these 
independent agencies, Senator Johnson, that the workload increases 
and their staff many times has been decreasing. Iam not an advocate 
of an increase in the size of the Government payroll, but I think 
many times we waste Government funds by not having adequate 
personnel. 

I think it would be of interest to the committee if you would 
submit to the committee the staff you would consider you would need 
to do a job. 

Mr. Arparta. You mean, with reference to the accounting, alone, 
or the whole thing? 

Senator Porrer. | would like to see the whole thing. 

Senator GriswoLp. They probably did that in their budget 

Mr. Arpara. I would say in the budget it was very modestly 
presented. 

Senator Porrer. We found, with the FCC, they had a back order 
of cases they couldn’t begin to handle. They were being criticized 
for it. The fact remained they just didn’t have enough examiners. 

Mr. Arpata. I think Senator Johnson stated it very well. In 
fact, | quoted him recently 

Senator Jounson. I thank you for quoting me in that good speech 
you made up in Connecticut recently. 

Mr. Arpara. The point is, it is a two-way job we have to do. 
Kirst, we have to, ourselves, establish more efficient operations. We 
should try to reduce the volume of work coming in through this type 
of approach. But regardle ss of that, we still, even if we did have that 
improvement, would not have money enough, under the present 
budget, to do the job that we should. It is a very uncomfortable 
feeling to be in the position there where you have the responsibility 
without being able to carry it out, and you know you are not carrying 
out the functions you know you are supposed to. 

Only recently, in the State of Pennsylvania, there was a complaint 
made to us as to the evasion of the requirement that public transpor- 
tation be regulated by a lot of coal haulers who go through the form 
or the motions of buying and selling coal. They are transporting 
interstate. They asked us to make an investigation. 

We couldn’t do it. We just didn’t have the funds. Out in the 
Middle West we have a similar situation. You have many, many 
evasions. They just use the color of a certificate to give them the 
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right to use a plate, and then will violate territorial restrictions, 
commodity restrictions, and things of that kind. 

There is a great element in the transportation business that wants 
to do a job, and they do. But they are handicapped, because as a 
defense against this type of thing, the ‘vy have to stay in business, they 
cut a few corners themselves, and that is the real danger we face. 
That is the beginning of breakdown. 

Senator Griswoup. I think, Mr. Commissioner, though, it is ordi- 
narily true of any government agency, whether State, county, city, or 
Federal, and under any party, if the agency gets all the money it 
asks for, it never makes its operation efficient. It is a matter of human 
nature. It takes somebody with an iron will who will go in and make 
an agency more efficient. Sometimes it takes an austerity budget to 
get them down to the elemental things that they should try to take 
care of. 

Mr. Arpara. I agree with you. It takes the will first. If the 
Commission came in with an exaggerated request for funds, that 
would be one thing, but the Commission does not, historically, and in 
every other way has never done that. I think they have always 
tried— 

Senator Griswo.p. This isn’t the Appropriations Committee. 

Mr. Arpatra. I know. 

Senator GrRIswoLp. Senator Johnson, do you have anything further? 

Senator Jonnson. Nothing, except to say that if the Commissioner 
thinks well of my suggestions he present us with a rewrite or some 
amendments which will get the job done without doing violence to the 
regulation, on the one hand, and doing violence to a good trucking 
operation on the other. 

Mr. Arpata. May I do that by a letter? 

Senator JoHNsoN. Yes, indeed, if the chairman is agreeable. 

Senator Griswo.p. Just send it to the chairman of the committee. 

Mr. Arpata. Fine. 

Senator GriswoLp. I want to enter into the record a statement of 
the American Association of Railroads in opposition to S. 1730. 

(The statement referred to is as follows:) 


STATEMENT OF THE ASSOCIATION OF AMERICAN RAILROADS 


The Association of American Railroads, a voluntary organization of railroads 
operating about 95 percent of the total railroad mileage in this country and having 
operating revenues of more than 95 percent of the total railroad revenues, desires 
to record its opposition to S. 1730 (88d Cong.), a bill introduced on April 22 
legislative day, April 6), 1953, by Senator Johnson of Colorado (by request 
to amend part II of the Interstate Commerce Act in order to authorize the issuat 
of certificate of public convenience and necessity in certsin cases where the ap} 
cant does not own the necessary motor vehicles or other equipment nak } 
obtained the use of such equipment by lease or other arrangement. 

The section of the Interstate Commerce Act prop sed to be amended bv the bill 
is section 207 (a), which provides, in pertinent part, that a certificate of public 
convenience and necessity for common carriage by motor vehicle “shall be issued 
to any qualified applicant theiefor * * * if it is found ul at the —— is fit, 
willing, and able properly to perform the service proposed and to conform to the 
provisions 0 — part and the requirements, rules, and regulations of the Com nis- 
sion thereunder * * * S. 1730 would amend that section by adding the 
following saovls ion: 

“Tn determining whether or uot to issue a certificate to an applicant under the 
provisions of this part, the fact that such applicant does not own motor vehicles, 
or other equipment or terminal facilities necessary to perform the service pro- 
posed in such application shall not result in such applicant being held unfit or 


ce 
ues 
li 





34 AMENDMENT TO INTERSTATE COMMERCE ACT 


unable to perform properly the service proposed if such applicant has obtained 
the use of such motor vehicles or other equipment or terminal facilities by lease 
or other arrangement.”’ 

The Association of American Railroads is opposed on principle to such an 
amendment of the certificating provisions of part II of the Interstate Commerce 
Act. Such an amendment would severely restrict the Interstate Commerce 
Commission in its judgment and determination of the fitness and ability of an 
applicant properly to perform the motor common-carrier service for which a 
certificate of convenience and necessity is sought. It would restrict that judg- 
ment and determination of the Commission with respect to a very important 
factor: whether the applicant for a certificate has any investment at all in the 
equipment or facilities necessary for the performance of the service 

It is almost axiomatic that ownership of or investment in the plant or equip- 
ment necessary to perform common carriage is, or ought to be, given appropriate 


consideration and weight in determining the fitness and ability of one who seeks 
authority to perform that carriage. It is only one of numerous factors to be 
considered and weighed by the licensing authority, of course, Dut it is traditionally 
an important one and one which the licensing authority should, in the public 


interest, be permitted to continue to consider 

The Interstate Commerce Commission is charged by Congress with the duty 
and responsibility of determining whether an applicant for a certificate to perform 
common-carrier service by motor vehicle is fit and able to perform such servic 
It see perfectly clear that the Commission, as the regulatory agency ec 
with that duty and with the further duty of administering all the other provisions 
of the Interstate Commerce Act, should be allowed to exercise its informed and 
expert judgment, in each case and along with all other relevant factors, as to 


whether ana plicant not owning any motor vehicle or other equi yrrve t or facility 





should be deemed fit and able to perform service as @ common Carri 





vehicle Its determination of an applicant’s fitness and ability should not be so 
severely restricted as 58. 1730 proposs 

There are additional considerations which, in our view, call for rejection of 
S. 1730 We understand that the occasion for the introduction of the bill was the 


ce ‘ISIOTI of Divi ion 5 of the Inter tate Comm ree Commis ion in Le? mio T iSs- 
portation Company, Incorporated, Extension (North Carolina, 54 1. C. C. 635 





decided July 16, 1952 In that cas Division 5 of the Commissio lenied an 
ap ation for xtension of a motor ecarrier’s certificate of convenience and 
n tv to include additional commodities and additional route 


In its report, the Division found, among other things, that the applicant owned 
no equipment, but proposed to depend wholly upon equipment leased from an 
affiliated corporation; and it said that ‘‘* * * the arrangement is not a compatible 

ibstitute for ownership of the vehicles and the proper maintenance thereof by 
the carrier itself.””, Upon the record made in the case, the Division found itself 

inable to conclude that applicant is fit and able properly to perform the operation 
proposed by it.” 
he applicant filed a petition for reconsideration of the Division’s report, 
which was at first denied by the Commission but, by order of June 1, 1953, the 
order of denial was vacated and set aside; the entire matter was referred to 
Division 5 for consideration and disposition. See copy of order attached 

Thus, it will be seen that the case which is understood to have occasioned the 
introduction of S. 1730 is still pending before the Interstate Commerce Commis- 
sion No final disposition of it has yet been made, Under the circumstances, 
consideration of the bill at this time seems premature. 





ORDER 


At a General Session of the Interstate Commerce Commission, held at its office 
in Washington, D. C., on the Ist day of June, A. D., 1953 
NO. MC—107544 (Sub-No. 17) 


LEMMON TRANSPORTATION COMPANY, INCORPORATED, ExTENSION—NoRTH 
CAROLINA 


(Marion, Va.) 


Upon consideration of the record in the above-entitled proceeding; and good 
cause appearing therefor; 

It is ordered, That the order of March 16, 1953, denying the petition of appli- 
cant, filed October 31, 1952, be, and it is hereby, vacated and set aside; 


7 
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It is further ordered, That this matter be, and it is hereby, referred to Division 
5 for consideration and disposition. 
By the Commission: 


[SEAL] Greorce W. Latrp, 
Ac ting Secretary 


Senator Griswo tp. If there is nothing further, the committee will 
be adjourned. 

(Whereupon, at 12:05 p. m., the committee adjourned.) 

(The following was later received for the record.) 

DEFENSE TRANSPORT ADMINISTRATION, 
OFFICE OF THE ADMINISTRATOR, 
Washington 25, May 4, 1958. 
Hon. Cuartes W. Torey, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washinaton 25, D. ¢ 


123. 1953. extended the invitation 
¢ 


DeAR CHAIRMAN Torey: Your letter of Apt 
of the Committee on Interstate and Foreign Commerce to the 


this agency to make any comments he might care to offer on S. 1730, a bill to 
amend part II of the Interstate Commerce Act in order to authorize the issuance 





ninistrator o 


of certificates of publie convenience and necessity in certain cases where the appli- 
cant does not own the necessary motor vehiel or other equipment but has ob- 
tained the use of such equipment by lease or other arrangement 


The bill would amend section 207 (a) of the Interstate Commerce Act so as to 














provide in substance that in determining whether a certificate of convenier ind 
of necessity should be issued to an applicant under part II, his lack of ownership 
of motor vehicles or other eq ipment or terminal facilities necessary to pertorn 
the service proposed shall not be considered as unfi sO ability to perforn 
properly such service if he obtained the use of ch vehicles or equi ent o7 
facilities by lease of other a1 rement 

In the event of a serious cransportation emergency adversely affecting the move- 
ment of defense traffic, this ageney would | mncer 1 wit vi ide 
quate service by a motor earrier already possessi the requisite certificate, or if 
there were no earrier available and capable of performing the service, then by a 
carrier not having a certificate but who has heen erante temy] rarv operating 
authority under section 210a of the act In the latter case, t issuance of a 
certificate would not be involved and the bill would not therefore apply. Jased 
upon experience during the last war, no difficulty is anticipated in the granting 
of such temporary authority when a real need therefor exist 

Since the bill view it would not affect the i ud e highway 
transportation for cde fense, we nave no comment to offs r concert il it. 


We appreciate having been afforded an opportunity fe an expression of the 
views of this agency. 
Very truly yours, 
Homer C. Kine, Acting Administrator 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington 25, May 13, 1958. 
Hon. CuHarutes W. Topsey, 
Chairman, Committee on Interstate and Foreiqn Commerce 
United States Senate. 

My Dear Mr. CuHatrMAn: I have your letter of April 23, 1953, enclosing a 
copy of 8. 1730, 838d Congress, and inviting any comments I may care to offer 
concerning the proposed legislation. 8. 1730 is entitled, ‘‘A bill to amend part 
II of the Interstate Commerce Act in order to authorize the issuance of certificates 
of public convenience and necessity in certain cases where the applicant does not 
own the necessary motor vehicles or other equipment but has obtained the use 
of such equipment by lease or other arrangement.” 

Since the provisions of the bill would not affect the functions of the General 
Accounting Office and since we have no detailed information with respect thereto, 
I make no recommendation as to the merits of the measure. 

Sincerely yours, 
Linpsay C. WARREN, 
Comptroller General of the United States. 
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INTERSTATE COMMERCE COMMISSION, 
OFFICE OF THE CHAIRMAN, 
Washington 25, June 12, 1943 


Hon. CHarites W ToBEY, 








Chairman, Committee on 11 tate and Foreiaqn Commerce 
United States Senate, Washington, D. ¢ 

My Drar CHAIRMAN TORBEY Your letter of ‘il 23, 1953, addressed to the 
Chairman of the Commission and re iesting comments on a bill, S. 1730, intro- 
duced b Senator Johnson of Colorado (by request to amend part Il of the 
Interstate Commerce Act in order to authorize the issuance of certificates of public 
conve nee and necessity in certain cases where the applicant does not own the 
lecessary motor vehicles or other equipment but has obtained the use of such 
juipment t lease or other arrangement, has been given careful consideration 
} e entire Commission. dla vuthorized to submit the following comments: 

S. 1730 pron to amend section 207 (a) of the act bv adding at the end 
thereof a new sentence reading as follows: 

In determining whether or not to issue a certificate to an applicant un ler the 
provisions of this part the fact that such applicant does not own motor vehicles, 
or other equipment or terminal facilities, nece ar’ to perform the service proposed 
in such application shall not result in such applicant being held unfit or unable to 
perform properly the service proposed if such applicant has obtained the use of 
such motor vehicles or other equipment or terminal facilities by lease or other 
arrangement 

In commenting uvon this bill, we want to make it clear that the Commission has 


no desire to interfere with the carrier’s managerial discretion, except to the extent 
absolutely necessary to carry out the mandates of Congress as expressed in the 





sportation policy and other provisions of the Interstate Commerce 


j iK Comniission’s ability to protect 





proposed legislation would lessen 


the public interest in adeouate and dependable service at reasonable rates which is 








the very foundation of motor-carrier regulation 
{ nade r section 207 a of the act, we are oO lived bo find that a carrier 18 fit, 
willing, and able properly to perform the service proposed before issuing a certifi- 


cate 
5. 1730 obviously is intended to prevent the Commission from considering the 


ant to furnish the transportation as one of the elements in 





capacity of an appli 
determining its ability and fitness to perform its primary obligation as a common 
carrier When it asks for the privilege to serve the public 








rhis ill probabls was prompted bv the decision in Lemmon ans po t Co. Ind., 
Kexter ” Vorth Dakota, 54 M. ¢ (*. 635). decided . ) by Division 5 
of the Commiissior The applicant proposed to conduc requested extension of 


operations with equipment leased from Lemmon Investment Corp., which invests 











real estate and transportation equipment. Both applicant and the investment 
corporation are owned and controlled by members of the Lemmon family The 
report of Divi ion 5 in this ease contained the following statement: 

\pplicant i to devend o sing the equipment whned bv anotber legal 
entity abo which we know nothing * * Such a device is not conducive to 
( 1 conditions in the motor-carrier industry and should not be sanctioned. 
deparation of the earrier’s properties from the carrier’s operations divides the 


responsibility for the maintenance of a contimuous and adequate service, creates 








the opportunity for concealing or diverting earnings, increases accounting work and 
costs, and is not in consonance with this Commission’s pe licy of encouraging cor- 
porat implification * * * Upon the present record, we are unabie to conclude 
that applicant is fit and able properly to perform the operation proposed by it. 
In t circumstances, the application will be denied.” 

A | ion by apt for reconsideration was denied by the Commission on 
March 16, 1953 Upon further consideration, however, the Commission, on 
June 1, 1953, on its own motion vacated and set aside the order of March 16, 1953, 
and referred the proceeding back to Division 5 for further consideration. 

Che problems arising from the practices of carriers which lease equipment and 
other properties from affiliates have manv aspects. The first of these is th 
extept to which the Commission should be assured that adequate service will be 
provided before issuing a certificate 

r carriers have a responsibility under section 216 (b) to provide afe and 


adequate service, equipment, and facilities for the transportation of property. 
Che applicable word here is “adequate.’’ This responsibility possibly, can be met 
by a carrier with leased property 1 rdl of whether it is owned by an affiliate 


or by an independent rental company. It is only when a carrier does not own 
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equipment and other property or have assurance that equipment and other 
property will be dependably available to it by ownership or under lease as needed 
that the public cannot depend on adequate service. 

Before making a finding that an applicant for a certificate is fit and able to 
perform the proposed service, the applicant should show that it will have equip- 
ment and other facilities available to respond to the call of the publie for service. 
There should be assurance that the applicant has and will continue to have control 


over the basic equipment required to meet normal demands for the service he 
proposes to give. It the necessary facilities are not owned, the applicant should 
have financial ability to purchase them or have made dependable arrangements 
for the use of such equipment. . 


If the arrangements take the form of a lease, the les 





» should be for a reasonably 





long term, so that plans for its renewal can be made in advance of expiration. If 
this is not done, a carrier might suddenly be left without anv equipment at all. 
If carriers were permitted to be left at the merey of the owners of tne equipment, 






the Commission clearly could not exer e the affirmative obligation imposed on 










it by the act to obtain the sound and ient transportation whicb the public has 
the right to expect. That is what public transportation mea if shippers can 
not rely on common ecarrier service, they would be at a serious disadvantage 

There is another aspect to the problem involved which is related to the proposed 
bill Although separate corporations to perform the duties authorized by our 
certificates raise additional administrative problems, we recognize that there are 
sometimes certain advantages to a carrier in establishing separate corporations 
for the ownership of terminals and equipment. Such devices may provide an 
added protection to the investment, produce tax advantages, and afford a means 
for simplifying estate problems 

There should be no unnecessary restriction against operating with 
leased equipment provided the cost charged to the oper: ‘ier bears @ reas- 
onable relation to the value of the service received. 

One of the Commission’s important responsibilities is to insure transportation at 


reasonable rates with a fair return to the carriers as provided in section 216 (i), 


which reads as follows: 
“In the exercise of it power to pr eribe just and reasonable rates, fares, and 

charges for the transportation of passengers or property by common carriers 

by motor vehicle, and tk 

the Commission shall give due consideration among other factors 





issifications, regulations, and practices relating 


k * 


1ereto, 





to the 


need, in the public iuterest, of adequate and efficient transportation service by 
such carriers, at the lowest cost consistent with the furnishing of such service; 
and to the need of revenues sufficient to enable such carriers, under honest, eco- 
nomical, and efficient management, to provide such service.” 

As economic conditions change, proposals are made by motor carriers for 


changes in their existing rates. Where general increases in rates are proposed, 
the justification is based principally on the revenue needs of the carriers in the 


area. To show their revenue needs the carriers rely on the revenues and ex] 


as reflected by the reports which they file with the Commission. 

If the operating expenses in those reports are inflated, it is clear that those 
expenses bear no fair relation to the expenses which would have been incurred 
under honest, economical, and efficient management. Inflated operating ex- 
penses are brought about when the profits of a motor carrier are drained into a 
controlled affiliate by unreasonably high charges for service and equipment 
furnished to the carrier. The equipment and services furnished by affiliates include 
motor vehicles, terminals, gasoline and oil, tires, pickup and delivery service, 
maintenance of equipment, and managerial services. 

If in the deciding cases involving general increases we rely on the expenses 
contained in the carriers’ reports to us and if they are distorted because profits 
are siphoned off to affiliates, it is obvious that the shipping public will be required 
to pay unreasonably high rates. We should be able to depend on these reports. 
With our limited staff, it is impossible to investigate the basis and validity of 
each carrier’s reports whenever a rate proposal is made. 

With respect to leases with truck-rental companies where going rates are paid, 
there appears to be no problem. In the case of a controlled affiliate, this basic 
protection is lacking. That protection is to insure that the rentals paid are com- 
mensurate with the service received. 

In a current rate case involving surcharges in central territory the shippers 
raised the question respecting the effect of leasing by affiliated companies on the 
net income of the respondents in the case. The respondent class I carriers were 
ordered to furnish specific information concerning payments to, and the revenues 


renses 
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and expenses of, their affiliates. Out of about 400 class I respondents, returns 
have | 1 received m 320; of the latter, 210 have lease arrangements with 
iffiliat feturt as vet been received from about 80 carriers, although 
+} 





June 1, 1953. 
Information before us shows that 50 percent of the class I common carriers in 


entral territory lease a substantial part or all of their equipment from affiliates, 





and that there is a wide variation in leasing practices through affiliated companies. 




































pome f these companies are wholly owned subsidiaries of the carriers, but the 
majority appear to be owned by holders, principal officers of a carrier, or 
relatives of the principal owner » extent of the carriers’ leasing arrang¢ 
anges from a few thousand to several million avear. Insome es 
the profits of affiliates are minor, and in other SI tial 

\ n indicatio f the tent and effect on net inca F leasing fcom affiliates, 
there are set forth below som f ft nstances about which we have information 

|. Carrier A paid $620,000 to 15 affiliates, furnishing exclusively to the carrier 

ip and del vice ata er of important terminals, maintenance of 
t carrier's equipment asoline and oil, and tires and tubes During the year 
1951. the earrier had a net income of $7.500. whereas the combined net income of 
nia vas $157,500 

2. Carrier B, with a er revenue of $7,500,000, paid $1,000,000 for lease of 
equipment from over 20 d companies which had a net income for 2 of 
$400,000 while the carrier incurred a net loss of $825,000 

3. Cart ( 1 1952, paid $1,500,000 to 3 affiliates for lease of equipment and 
terminal facilities which did no other business The carrier had $16,590,000 
a revenue and $155,000 net income. The affiliates had $135,000 aggregate 
ne ( ‘ 

Che foregoing illustrations are representati of the larger transactions re- 
ported Out of some 200 reports ree ith the surcharge case 
n central territory, there are many of icance In considering the net 
earnil of the affiliate t should b ind that these are the figures 
reported by the carrier They have not been audited and we have no details 
of the expenses incurred by the affiliates It is possible that the expenses include 
items which under our accounting rules could not be considered proper carrier 
eXNe! 

Regardless of the fact that most of these affiliated companies do not show sitb- 
stantial gross or net income, the cond F ns of non- 
carrier affiliates has become a practice ing. That 
practice can be extended to any or all | in trans- 
portation; and, unless effectively controlled, will provide an avenue of escape f7om 
all our accounting regulations. These practices tend to destroy the authent.city 
of accounting and financial reports and nullify much of what has been accomplished 
in the way of obtaining uniform financial data for regulatory purposes 

T fort ng, 1 ( or hows that leas of prop rtv from affiliates 
pre problems which the Commission cannot disregard and still perform ita 

S. 1730 would curtail the Commissior to determine the ability and 
f f icants for certificate It \ ymper us in dealing with the 
prol of leasing and the fixing of reasor S 

Com m has re¢ ized that the in the Lemmon case should 
be fered. There should be rules to guide the industry and protect the 
uit cerning the standards which the Commission should apply in determin- 

bility and fitne f an applicant which proposes to perform its services 
d equipment We admit that such rules cannot effectively be established 

DV lecision which is limited to the facts in a particular case. 
| our pre nt intention to formulate definite rules to cover the situation after 
) { with repres tiv f the industry hippers, and other interested 
part rather than bv trying to evolve policy with res} ‘ct to the problem in 

livid ] ‘ ) } Ee] le } retofore. 

In view of the foregoing, we recommend that 8S. 1730 be not adopted or, at 
lea not acte | tl ; issi } ] ‘tunity to consider the 
promulgatior ect of the bill. 





Cordially yours, 
J. HApEN ALLDREDGE, Chairman, 
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AAA TRANSPORTATION, INC., 
Indianapolis, Ind., June 15, 1958. 
Re 8. 1730 (proponent). 
Hon. Senator Cuas. W. Tosey, 
Chairman, Senate Committee on Interstate and Foreign Commerce, 
Washington, D. C. 
DAR SENATOR: Enclosed I am sending you 4 copies of a statement in favor of 
S. 1730, which I wish to have included in the record of 8. 1730. Authority for 
filing this statement was requested and granted by wire (Western Union) June 13 
[It is most encouraging that Congress, at last, takes a look at this ICC situation, 
and begins to realize that the small carriers are not getting any break from the 
ICC at all. ICC has become an agency for the prot f the great transpor- 
tation monopolies and seems to feel that it is its obligation to promote the welfare 
of the large trucklines and the rails Yet it is the small lines which render the 
fienest service 
Thank you for anything you can do to get this legislation, favoring the smaller 
operators, enacted, I remain 
Very truly yours, 











H. W. Speyer, 
Pri side nl ind Gene ral Manaae r 


STATEMENT OF H. W. Speyer, PRESIDENT AND GENERAL MANAGER OF AAA 
TRANSPORTATION, INc., INDIANAPOLIS, IND. 


Gentlemen, if Congress had written into the Motor Carrier Acts an order for the 
Interstate Commerce Commission (ICC 
(a) To create unsound economic conditions among the smaller carriers by 
limiting them, whenever an excuse can be found, to one-way operations (with no 
return loads for compensation) ; and 
(b) Then, in the name of responsibility and safety compel them to load them- 
selves down with equipment until they are broke (due to their limited authorities 
many cannot keep such equipment steadily, which is to say, profitably busy); 
so that 
(c) A few large carriers can then 
(1) Either gobble up the authorities of these smaller ones for a song; or 
(2) Combine their requests with that of the railroads to cancel or revoke 


these lesser authorities so as to stifle effective competition; and 


(3) To create a condition which will turn as many of the smaller private 
business owners (small carriers, owner-operators, garage operators, etc.) into 
payroll proletarians for the benefit of the unions and for the edification of the 
private-enterprise-hating Kremlin. 

(d) To create a condition, which will make it possible and/or easier 

(1) For the teamster’s union to acquire greater membership amon 
auxiliary help, such as mechanies, office help, ete 

2) For personnel, laid off by ICC, due to mistaken economy measures of 

1otor carriers. 
Then one would have to admit, that the ICC is doing an excellent job of following 
through on the orders of Congress. 

Any motor carrier, large or small, who has either a permanently unbalanced 
or a seasonally unbalanced tonnage situation—load into one direction only—will 
develop a tendency to rather lease than buy equipment. In this manner 
dreds of smaller carriers are turning what otherwise be just millions of deadh 
miles (sheer economic waste into loaded, profitable mil S, Saving thereby our 
highways from unnecessary use and reducing the costs of transportation for the 
public 

Let us look at an example: A certain carrier has rights to haul bones from 
Indianapolis to Lockland, Ohio, with no rights whatsoever to carry any commodi- 
ties back into the Indianapolis area. To avoid deadheading he then leases his 
vehicles to another carrier, who possesses rights to haul roofing materials in the 
westbound direction, SO as to get his bone trucl S back Into Ir 1apolis. In 
this manner he reduces or eliminates his 50-percent waste—mi I 





r the 





Congress, to more readily find employment among the larger n 














age which he 
would have if he had to return empty from each trip. This reduces his costs of 
operation and enables him to haul these bones cheaper than he could if he were 
compelled to deadhead back. The same idea applies, of course, to the carrier 
who leases him to haul west. This carrier may also have but one-way authority, 
and if ICC compels him to buy his own trucks then the bone trucks will deadhead 
back to Indianapolis, while the roofing trucks will deadhead back to Ohio, a 
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sheer waste of energy, investment, equipment, labor, fuel, tires, ete., and an 
unnecessary 100-percent overloading with trucks of our highways. Former 
governor Dempsey of New Mexico told the House Committee on Interstate and 
Foreign Commerce in H. 3203 proceedings that there are 904 substandard bridges 
in the United States highway system; that most roads are inadequate to carry the 
present tra fie: that no one knows where the money will come from to relieve 
the condition, and he added: ‘‘Here comes ICC with plans and ideas (in MC 4: 
to make matters worse, by compelling thousands of trucks to deadhead. What do 
these [CC people think anyway?” 

But here comes ICC now and starts declaring motor carriers who lease their 


> 
3) 








equipment as unfit to acquire any additional operating rights. Thus they trv to 
keep any carrier who now leases equipment forever in his “unbalanced tonnage’”’ 
conditio Yet, if he could obtain additional rights which might tend to baiance 
his ope itions then the time might come where he finds it possible and desira le to 

op rate own equily t t 
Let us keep clearly in mind that the type of service a carrier renders greatly 
aff his maintenance prob! 3. If acarrier has authority over certain relatively 
I ill areas), such as an operation between W ashington, 
can quite easil m op al ny 

i is no great problem to se 

» piece Of equip ient Which gets int 5 a 
yblem is quite different with a carrier who may uve authority 
icts of a manufacturer who is located in the Cin ati, Ohio, 
In 1, Illinois, and some oth places Li us assume ich 
» 7 pie of juipment of his own and sends l out in 7 
to Evansville 240 miles), to South Bend (225 miles), to 
to St. Louis (860 miles), to Quiney, Ill (403 miles), et If 
trouble so far away from base, one cannot, as a rule, send a 


ick out of Cincinnati to repair them or bring them in 
operatu Vv his own equipment Is completely at the merey of i » 
‘al garage mechanic. If the driver is mechanically experienced 
supervise the work done at some roadside garage, well and good. 
Se ld a “bill of goods” or takes the “I don’t care what i 
an be old a ll of good or tak the aon t care Vnat it 
oss pays the bill’ attitude, then the profit of several weeks of operatiot 
from a carrier in a few hours of driver-authorized repair jobs. 





as had a few such experiences he will have a strong desire to 

upon a sounder financial basis and eliminate himself from the 

and their garagemen friends—the splitting of charges between 

some of these ers and garagemen heing nothing very unusual—and he will be 





ready to engage leased equipment owned by owner-operators. Owner-operators 
are usually the better grade of drivers, who decide that they can earn a better living 
than any union wage scale can provide for them while they work as hired drivers 
for the other fellow—by buying their own equipment, by using it properly and 
diligently In this manner they can profit by pocketing the difference which the 
‘“‘boss’’ must spend on often quite unnecessary repairs, repairs caused hy) 
tention, carelessness, ete running tires with low air pressure, getting freight wet, 
signing for materials never loaded, ete.—and relieve the truckline operator of the 
greatest of all his problems: how to obtain dependable, responsible help which has 
and which will take a partnershiplike intelligent interest in the equipment and in 
the satisfaction of his customers through good and courteous service. And the 
way this problem is being solved is the true American way: Individual, small en- 
terprise solved it, and tens of thousands of this country’s best truckdrivers in- 
vested their savings and often their GI money and are today making a good living 
leasing their trucks to authorized carriers and are rendering excellent personalized 
service 

The attitude of ICC to deny rights of expansion to any carrier who dares to 
employ leased equipment would soon have the effect of 

(a) Liquidating these thousands of owner-operators and forcing them to return 
to the status of company drivers. 

(b) Forcing rolling stock upon carriers to whom ICC issued only limited, 
often quite uneconomical, one-way rights (while under orders from Congress to 
foster sound and economical transportation) and who are, therefore, not fit and 
not able to maintain such rolling stock efficiently, since they cannot afford to 
enter the garage, repair, and maintenance business on a scale large enough to be 
efficient for their medium-sized and often quite small operations. Most truckers 
are primarily transportation men, not mechanics, toolmakers, or maintenance 





er inat 
sneer inat- 
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experts, and no man should be forced to enter such a business activity against his 
will and inclination. 

Being forced to buy equipment, one is unable — 

(1) To use steadily and profitably. 

(2) Therefore, unable to interest first-class drivers into driving it (first-class 
drivers are extremely scarce, since they can easily find absolutely steady employ- 
ment). 

(3) Will result in irregular, spasmodic employment of men and equipment, 
and that will sooner or later, but surely result in 

(a) bad operating and safety practices; 

(b) poor'service to the shippers; 

(c) Hazardous if not downright dangerous operations; 

(d) The early more or less formal bankruptcy of the carrier, who is trying 
to bite off more than he can chew to please ICC, 

Who is helped by this noble suicide? 

(a) ICC seems to feel that the fewer carriers there are the cheaper it can operate 
its administration and with less employees. Thus, the more carriers can be 
eliminated; the better. (Perhaps it is an attempt to please the Appropriations 
Committees of Congress.) 

(b) The railroads—the more the cost of operating trucks is being increased 
for the motor carriers and their inherent advantages for rendering the public 
less expensive and more efficient service is being destroyed, and the more carriers 
go broke, the better are the chances for the railroads to bring back the ‘‘good 
old days’’ when it will be possible to say again ‘“‘The public be damned.” 

The capricious policy of ICC on the matter of leasing serves the rail purposes 
quite well. In fact, examination of the record will show that the rails helped to 
inspire it. Of course, they also see to it that ICC will “expressly permit the rails 
to continue any and all of their leasing practices’? (see MC 43), because, as one 
of the railroad attorneys testified before the House Committee in H. 3203: 
“Railroads cannot operate efficiently without leasing.’’ He failed to state, 
however, why he thought that truck operators can. 

(c) Certain—mostly large—motor carriers who already have practically a 
monopoly status, whose operations, due to a fortunate distribution of their 
shippers, are reasonably well balanced, and who therefore can and do successfully 
operate their own fleets and maintenance setups, endorse these notions of ICC, 
Several of them also expect to benefit considerably by buying cheaply the equip- 
ment and the rights of their overexpanded competitors, when these go broke 
trying to please ICC. (Vultures enjoy corpses.) Others are already in trouble 
due to too much equipment, and in their self-inflicted misery they would love 
company. 

(d) The unions: They hope to see the numbers of carriers reduced, and the 
size of the surviving carriers increased, as this would decrease their ‘“‘administra- 
tive’ problems, and would greatly increase their hold on and control over the 
remaining carriers. (As one unionman expressed it so precisely: ‘It is easier to 
milk a few large cows, than to chase down a lot of small goats.’’) It will also 
reduce some 40,000 owner-operators from the status of self-employment again to 
the status of proletarians, who can then only be employed upon union approval. 
To turn these 40,000 owner-operators, who—while they are made to pay union 
dues, are at heart often quite reluctant union members—since they are usually 
doing financially much better than union drivers—back into plain proletarians 
without tools of production (trucks in their case), seems to be one of the main 
ambitions of the Teamsters Union at this time. 

(e) The for “‘economy’s sake,”’ yet-to-be-fired ICC employees, of all ranks and 
classes, who hope to find a haven, if the economy axe falls, with some large motor 
carrier, who due to the demise of his less fortunate competitors may need some 
additional office and executive personnel. 

Thus it will be for Congress to decide: 

(a) Should some forty to fifty thousand small American businesses be wrecked, 
ruined, and in short liquidated so that Congress can ‘‘save’’ perhaps less than 
$1,000,000 on ICC “administrative” expenses? 

(How many millions will it cost the Federal Government in lost taxes, if that 
many small individual enterprises are made to fold up?) 

(b) Should all these small enterprises be ruined by a Government agency to 
restore that unique monopoly position to the railroads and a few equally monopoly- 
minded trucklines who would like to resume the ‘“‘public be damned attitude,” 
so hated by every American shipper? 

(Would the American public, when it becomes aware what is going on behind 
this ICC curtain of “respectability,” approve of that?) 
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Did Ce res rotect the small trucker or Was this only 
( ip lip service t n enterprise svstem, or WAS It Congress’ real 
il t to let ICC 5 these smaller units and break them down 
tl cnt ers they ould more readily be swallowed and 
digested by those large ar respectable carriers ‘‘who own a lot of equipment’’? 

Does Co sw Crovernme! policy that a United States 
Go rl ent ag ts nonré sponsible ‘collective judgment for 
tl fa ounder ju idividual manager, who knows his business, 
l pe f Is 1 d limitations 1nd ho sy \ etner he 
lik or not, fina 1 responsible for his decisions? 

Iy ocialisti oht expect that thev would favor something 
like ut Irom tl United States of America one expects some 
t I better and WIs¢ rical 

Will Congres lation of all these small operators in order 
to fur a union isiastic’? nembers? Did we hold out at 





Panmunjom for a year and a half for the principle that not a Chinaman must be 
st his will only to let a United States 














forced back behind the Iron Curtain agai 
Government agency force right here at home, some tens of thousands of good 
hard-working Americans—many of them veters from the status of self- 
( piovment back down behind a union curtain the greater glory f a few 
uni moguls, and a bigger revenue for the union kitty? 
\ Id it tL bea i i la yt \r rica noliev for ¢ i 

pri f ne t L\ the ICC a well-paid vorthwhil I ! } 
ind lual empl ( L sec such that | loes not need lo viddi 
I i ll b 1 so forth, i rder to be ure ta OD s 
nred he sake o econ \ This is not econon 

Cherefore let us pass 8S. 1730 It is astep in the right direction and should serve 
oti all concerned, that not the interest of the railroads, not t 

iper trucklines, not that of some union moguls, but the best int f the 
public and the American system of free enterprise and equal opportu even 
for the sinallest op tor ire still supreme as American principles to be upheld 
and cherished even by [CC and that this American Congress will not permit the 
ICC to sell these principles down the river, in order to court the favors of some 
spe l int { 

The text of S. 1730 should be amended by adding the words ‘for permit’’ i: 


line 5, after the word ‘“‘certificate,” to afford eq ial protecti mn to contract carriers, 


INTERNATIONAL APPLE ASSOCIATION, 
Washington, D. C., June 15, 195 


CA nan, Committee on / iterstate and Fo ergn Commerce, 


lU'nited States Senate, Washington, D. ¢ 


DeaAR SENATOR Tospey: This has reference to 8. 1730, proposing to amend 
section 207 (a) of the Interstate Commerce Act by adding at the end of this para- 
graph a sentence which would authorize the issuance of a certificate of public 


convenience and necessity to a motor carrier even though it did not own trucks 
or other equipment, provided the use of such ¢ quipment ¥ as available to it througn 
lease or other arrangement 

Since it has been a longstanding practice of common carriers by rail to lease 
not only their rolling stock but also their terminal facilities and auxiliary services 
and in some instances own absolutely nothing that would enable them to render 
transportation service to the public, there seems no real or adequate reason why 
motor carriers should not have the same privilege. The mere leasing of equip- 
ment and/or facilities in itself is no indication that a motor carrier is not ‘‘fit 


willing, and able properly to perform the service proposed,’’ and should be no bar 


to the issuance of a certificate 

While it is our understanding that in some circles the proposed amendment to 
section 207 (a) of the Interstate Commerce Act is interpreted as meaning that a 
carrier leasing its equipment must be given a certificate, we do not so interpret 
the intent of this bill. Certainly there must be some language which could ade- 
quately explain the intent that although the mere leasing of equipment should 
not be the criterion by which a carrier is judged fit to render adequate transporta 
tion service, the fact that any or all of the carrier’s equipment is leased should be 
no bar to the issuance of a certificate. 
Respectfully submitted. 





SAMUEL FRASER, 
Executive Vice President 











